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Susan Block, Esq.
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United States Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
 

Re: Workhorse Group Inc.
Registration Statement on Form S-3
Filed August 20, 2018
File No. 333-226923

 
Ms. Block and Ms. Nicholson:
 

THE FOLLOWING RESPONSES ADDRESS THE COMMENTS OF THE STAFF (THE “STAFF”) AS SET FORTH IN YOUR MOST RECENT LETTER DATED SEPTEMBER 7, 2016
(THE “COMMENT LETTER”) RELATING TO THE ABOVE REFERENCED REGISTRATION STATEMENT FILED AUGUST 11, 2016 (THE “S-3”) BY WORKHORSE GROUP INC.
(the "Company").
 
General
 
1. WE NOTE THAT YOU ARE REGISTERING FOR RESALE COMMON STOCK UNDERLYING WARRANTS. WE FURTHER NOTE THAT YOU ARE REGISTERING FOR RESALE

108,768 SHARES OF COMMON STOCK THAT UNDERLIE A WARRANT THAT IS TO BE ISSUED FOLLOWING THE END OF THE COMPANY'S THIRD QUARTER. PLEASE

PROVIDE AN ANALYSIS TO SUPPORT THE FINDING THAT THE PRIVATE PLACEMENT WAS COMPLETED AT THE TIME OF FILING THE REGISTRATION STATEMENT. FOR

GUIDANCE, PLEASE REFER TO QUESTIONS 134.01 AND 139.11 OF THE SECURITIES ACT SECTIONS COMPLIANCE AND DISCLOSURE INTERPRETATIONS,
available on our website at www.sec.gov.

 
Response

 
ON JULY 6, 2018, THE COMPANY, AS BORROWER, ENTERED INTO A LOAN AGREEMENT WITH AROSA CAPITAL MANAGEMENT LP (“AROSA”), AS LENDER,
PROVIDING FOR A TERM LOAN (THE “AROSA LOAN”) IN THE PRINCIPAL AMOUNT OF $6,100,000 (THE “LOAN AGREEMENT”), WHICH WAS INCREASED IN

AUGUST 2018 BY $1,700,000. THE TRANSACTION CLOSED ON JULY 6, 2018 AND THE COMPANY RECEIVED $6,100,00 ON SUCH DATE. THE FINANCING IS

fully funded and Arosa has no further funding requirements.
 

 



 

 
IN ACCORDANCE WITH THE LOAN AGREEMENT, ON CLOSING, THE COMPANY ISSUED AROSA A WARRANT TO PURCHASE 5,000,358 SHARES OF COMMON

Stock of the Company at an exercise price of $2.00 per share exercisable in cash only for a period of five years.
 

WHILE THE AROSA LOAN REMAINS OUTSTANDING, THE COMPANY IS REQUIRED TO ISSUE ADDITIONAL WARRANTS TO PURCHASE COMMON STOCK TO AROSA

EQUAL TO 10% OF ANY ADDITIONAL ISSUANCE. FOR ADMINISTERIAL PURPOSES, THE ADDITIONAL WARRANTS ISSUED AS A RESULT OF ADDITIONAL ISSUANCES

UNDER THE COMPANY’S AT-THE-MARKET OFFERING PROGRAM SALES AGREEMENT WITH COWEN AND COMPANY, DATED JUNE 22, 2017, ARE REQUIRED TO

BE ISSUED FOLLOWING THE END OF THE APPLICABLE QUARTER (THE “ATM AGREEMENT”). ALL OTHER ADDITIONAL WARRANTS ARE ISSUED IMMEDIATELY

following the Company’s issuance.
 

AS A RESULT OF THE COMPANY’S PUBLIC OFFERING IN AUGUST 2018 IN WHICH NATIONAL SECURITIES CORPORATION (“NATIONAL”) WAS ENGAGED AS

UNDERWRITER (THE “NATIONAL PUBLIC OFFERING”), THE COMPANY ISSUED TO AROSA AN ADDITIONAL WARRANT TO PURCHASE 1,143,200 SHARES OF

Common Stock at an exercise price of $1.208.
 

IN ADDITION, SINCE JULY 6, 2018, UNDER THE ATM AGREEMENT, THE COMPANY ISSUED AND SOLD 978,915 SHARES OF COMMON STOCK AT AN

AVERAGE PRICE OF $1.52. AS A RESULT, THE COMPANY IS OBLIGATED TO ISSUE AROSA AN ADDITIONAL WARRANT TO ACQUIRE 108,768 SHARES OF COMMON

STOCK AT AN EXERCISE PRICE OF $1.596 FOLLOWING THE END OF THE THIRD QUARTER (THE “AROSA ATM WARRANT”). ON AUGUST 9, 2018, AS PART OF

THE NATIONAL PUBLIC OFFERING, THE COMPANY ENTERED INTO AN UNDERWRITING AGREEMENT WITH NATIONAL PROVIDING THAT THE COMPANY WILL NOT

ENGAGE IN AN “AT-THE-MARKET” TRANSACTION THROUGH OCTOBER 23, 2018 EFFECTIVELY RESTRICTING ANY FURTHER ISSUANCES UNDER THE ATM
AGREEMENT UNTIL SUCH TIME. AS A RESULT, THE COMPANY HAS NOT OFFERED ADDITIONAL SHARES UNDER THE ATM AGREEMENT DURING THE THIRD

quarter of 2018 since the closing of the National Public Offering.
 

QUESTIONS 134.01 AND 139.11 OF THE SECURITIES ACT SECTIONS COMPLIANCE AND DISCLOSURE INTERPRETATIONS PROVIDES THAT A REGISTRATION

STATEMENT FOR A SECONDARY OFFERING MAY NOT BE FILED IF THE SUBJECT SECURITIES HAVE NOT BEEN SOLD YET TO THE SELLING SECURITY HOLDERS EXCEPT

IN CIRCUMSTANCES IN WHICH THE SELLING SECURITY HOLDER IS IRREVOCABLY BOUND TO PURCHASE THE SECURITIES AND THE PURCHASE PRICE IS

ESTABLISHED. FURTHER, THE INVESTOR MUST BE AT MARKET RISK AT THE TIME OF FILING, THE PURCHASE PRICE MAY NOT BE BASED ON THE MARKET PRICE OR

a fluctuating ratio and there can be no closing conditions within an investor’s control.
 

AS OUTLINED ABOVE, AROSA PROVIDED THE FUNDING UNDER THE LOAN AGREEMENT AND IS AT MARKET RISK AS OF THE DATE OF THE FILING OF THE FORM

S-3. FURTHER, THE COMPANY IS IRREVOCABLY BOUND TO ISSUE AND AROSA IS IRREVOCABLY BOUND TO ACCEPT THE ISSUANCES OF THE ADDITIONAL

WARRANTS. THE COMPANY IS FULLY OBLIGATED TO ISSUE THE AROSA ATM WARRANT. FOR ADMINISTRATIVE PURPOSES, THE COMPANY AND AROSA

AGREED TO ISSUE THE AROSA ATM WARRANT FOLLOWING THE END OF THE THIRD QUARTER AS OUTLINED IN THE LOAN AGREEMENT. FINALLY, THE COMPANY

IS PROHIBITED FROM UTILIZING THE ATM AGREEMENT UNTIL OCTOBER 23, 2018, AND, AS A RESULT, THE AROSA ATM WARRANT TO BE ISSUED FOLLOWING

THE END OF THE THIRD QUARTER RESULTING ISSUANCES UNDER THE ATM AGREEMENT, WILL NOT BE ADJUSTED IN ANY WAY TO INCREASE THE NUMBER OF

shares or change the exercise price.
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ACCORDINGLY, IT IS THE COMPANY’S POSITION THAT THE ISSUANCE OF THE AROSA ATM WARRANT HAS COME TO REST AND MAY BE REGISTERED ON THE

Form S-3 Registration Statement.
 

***
 

The Company hereby acknowledges that:
 

 ● SHOULD THE COMMISSION OR THE STAFF, ACTING PURSUANT TO DELEGATED AUTHORITY, DECLARE THE FILING EFFECTIVE, IT DOES NOT FORECLOSE THE

Commission from taking any action with respect to the filing;
 

 ● THE ACTION OF THE COMMISSION OR THE STAFF, ACTING PURSUANT TO DELEGATED AUTHORITY, IN DECLARING THE FILING EFFECTIVE, DOES NOT RELIEVE

the Company from its full responsibility for the adequacy and accuracy of the disclosure in the filing; and
 

 ● THE COMPANY MAY NOT ASSERT STAFF COMMENTS AND THE DECLARATION OF EFFECTIVENESS AS A DEFENSE IN ANY PROCEEDING INITIATED BY THE

Commission or any person under the federal securities laws of the United States.
 

Please do not hesitate to contact the undersigned at 516-833-5034 if you have any questions or comments. Thank you.
 
 Very truly yours,
   
 Fleming PLLC
   
 By: /s/ Stephen Fleming
 Name: Stephen Fleming
 Title: Managing Member
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