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Item 1.01 Entry Into a Material Definitive Agreement
 
Item 2.03 Creation of a Direct Financial Obligation or an Obligation Under an Off Balance Sheet Arrangement of a

Registrant
 
On December 26, 2017, Workhorse Group Inc. (the “Company”) announced its plans to spin-off SureFly, Inc., a Delaware company and
indirect wholly-owned subsidiary of the Company (“SureFly”) which encompasses the Company’s aviation division into a separate
publicly traded company. The Company intends to retain a portion of the ownership of SureFly following the completion of the spin-off.
The press release regarding the spin-off of SureFly is attached hereto as Exhibit 99.1 and incorporated herein by reference.
 
In addition, on December 26, 2017, as part of its initial efforts to spin-off SureFly, the Company entered into a Securities Purchase
Agreement with several existing institutional investors (the “Spin-Off Investors”) pursuant to which the company issued original issue
discount Senior Secured Notes (the “Notes”) in the aggregate principal amount of $5,750,000 in consideration of gross proceeds of
$5,000,000 paid by the Spin-Off Investors.
 
The Notes do not bear interest and mature on June 30, 2018. Workhorse Technologies Inc., an Ohio company and a wholly-owned
subsidiary of the company (“WTI”) and SureFly entered into a Guaranty with the Spin-Off Investors, SureFly entered into a Pledge and
Security Agreement with the Spin-Off Investors and WTI entered into a Pledge Agreement with the Spin-Off Investors.
 
The Spin-Off Investors have the right but not the obligation to convert the Notes into Series A Preferred Stock of SureFly at a pre-money
valuation of $33,000,000 and warrants to purchase a number of shares of common stock equal to 30% of the number of shares of common
stock underlying the Series A Preferred Stock at an exercise price equal to 125% of the conversion price of the Series A Preferred Stock. 
 
The issuance of the Notes is being made in reliance upon an exemption from registration provided under Section 4(a)(2) of the Securities
Act of 1933, as amended.
 
The above descriptions of the agreements and the Notes are qualified in their entirety by reference to the forms attached hereto as exhibits.
 
Item 9.01 Financial Statements and Exhibits
 
Exhibit 
Number

 
Exhibit Description

4.1  Form of Senior Secured Note dated December 26, 2017
10.1  Form of Securities Purchase Agreement dated December 26, 2017
10.2  Form of Pledge and Security Agreement dated December 26, 2017
10.3  Form of Pledge Agreement dated December 26, 2017
10.4  Form of Guaranty dated December 26, 2017
10.5  Bill of Sale entered between Workhorse Group Inc. and SureFly, Inc. dated December 26, 2017
99.1  Press release regarding spin-off of SureFly

 
Forward-Looking Statements
 
This report includes forward-looking statements. These statements are made under the “safe harbor” provisions of the U.S. Private
Securities Litigation Reform Act of 1995. These statements may be identified by words such as “believes,” “expects,” “anticipates,”
“estimates,” “projects,” “intends,” “should,” “seeks,” “future,” “continue,” or the negative of such terms, or other comparable terminology.
Forward-looking statements are statements that are not historical facts. Such forward-looking statements are subject to risks and
uncertainties, which could cause actual results to differ materially from the forward-looking statements contained herein. Factors that could
cause actual results to differ materially include, but are not limited to: our limited operations and need to expand in the near future to fulfill
product orders; risks associated with obtaining orders and executing upon such orders; the ability to protect our intellectual property; the
potential lack of market acceptance of our products; potential competition; our inability to retain key members of our management team;
our inability to raise additional capital to fund our operations and business plan; our inability to maintain our listing of our securities on the
Nasdaq Capital Market; our ability to continue as a going concern; our liquidity and other risks and uncertainties and other factors
discussed from time to time in our filings with the Securities and Exchange Commission (“SEC”), including our annual report on Form 10-
K filed with the SEC. Workhorse expressly disclaims any obligation to publicly update any forward-looking statements contained herein,
whether as a result of new information, future events or otherwise, except as required by law.
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SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by
the undersigned hereunto duly authorized.
   
 WORKHORSE GROUP INC.
  
Date: December 27, 2017 By: /s/ Paul Gaitan
 Name:

Title:
Paul Gaitan
Chief Financial Officer
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Exhibit 4.1
 

[FORM OF SENIOR SECURED NOTE]
 

THE SECURITIES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN REGISTERED UNDER THE SECURITIES
ACT OF 1933, AS AMENDED, OR APPLICABLE STATE SECURITIES LAWS. THE SECURITIES MAY NOT BE OFFERED
FOR SALE, SOLD, TRANSFERRED OR ASSIGNED (I) IN THE ABSENCE OF (A) AN EFFECTIVE REGISTRATION
STATEMENT FOR THE SECURITIES UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR (B) AN OPINION OF
COUNSEL SELECTED BY THE HOLDER, IN A GENERALLY ACCEPTABLE FORM, THAT REGISTRATION IS NOT
REQUIRED UNDER SAID ACT OR (II) UNLESS SOLD PURSUANT TO RULE 144 OR RULE 144A UNDER SAID ACT.
NOTWITHSTANDING THE FOREGOING, THE SECURITIES MAY BE PLEDGED IN CONNECTION WITH A BONA FIDE
MARGIN ACCOUNT OR OTHER LOAN OR FINANCING ARRANGEMENT SECURED BY THE SECURITIES. ANY
TRANSFEREE OF THIS NOTE SHOULD CAREFULLY REVIEW THE TERMS OF THIS NOTE, INCLUDING SECTION
14(a) HEREOF. THE PRINCIPAL AMOUNT REPRESENTED BY THIS NOTE MAY BE LESS THAN THE AMOUNTS SET
FORTH ON THE FACE HEREOF.
 
THIS NOTE HAS BEEN ISSUED WITH ORIGINAL ISSUE DISCOUNT (“OID”). PURSUANT TO TREASURY
REGULATION §1.1275-3(b)(1), PAUL GAITAN, A REPRESENTATIVE OF THE COMPANY HEREOF WILL, BEGINNING
TEN DAYS AFTER THE ISSUANCE DATE OF THIS NOTE, PROMPTLY MAKE AVAILABLE TO THE HOLDER UPON
REQUEST THE INFORMATION DESCRIBED IN TREASURY REGULATION §1.1275-3(b)(1)(i). PAUL GAITAN MAY BE
REACHED AT TELEPHONE NUMBER (844) 937-9547.
 

Workhorse Group Inc.
 

SENIOR SECURED NOTE
 

Issuance Date:  December [  ], 2017 Original Principal Amount: U.S. $[      ]
 

FOR VALUE RECEIVED , Workhorse Group Inc., a Nevada corporation (the “Company”), hereby promises to pay to
[BUYER] or registered assigns (the “Holder”) in cash the amount set out above as the Original Principal Amount (as reduced pursuant to
the terms hereof pursuant to redemption or otherwise, the “Principal”) when due, whether upon the Maturity Date (as defined below),
acceleration, redemption or otherwise (in each case in accordance with the terms hereof) and, if an Event of Default has occurred and is
continuing, to pay interest (“Interest”) on any outstanding Principal at the applicable Default Rate (as defined below). This Senior Secured
Note (including all Senior Secured Notes issued in exchange, transfer or replacement hereof, this “Note”) is one of an issue of Senior
Secured Notes issued pursuant to the Securities Purchase Agreement on the Closing Date (collectively, the “ Notes” and such other Senior
Secured Notes, the “Other Notes“). Certain capitalized terms used herein are defined in Section 27.

 

 



 

 
(1) ORIGINAL ISSUE DISCOUNT; PAYMENTS OF PRINCIPAL; PREPAYMENTS . The Company acknowledges

and agrees that this Note was issue at an original issue discount. On the Maturity Date, the Company shall pay to the Holder an amount in
cash representing 100% of all outstanding Principal, accrued and unpaid Interest and accrued and unpaid Late Charges (as defined in
Section 20(b)) on such Principal and Interest. The “Maturity Date” shall be June 30, 2018. The Company may prepay any portion of the
outstanding Principal, at its sole discretion.

 
(2) INTEREST; DEFAULT RATE . No Interest shall accrue hereunder unless and until an Event of Default (as defined

below) has occurred. From and after the occurrence and during the continuance of any Event of Default, Interest shall accrue hereunder at
twenty-five percent (25.0%) per annum (the “Default Rate”) and shall be computed on the basis of a 360-day year and twelve 30-day
months and shall be payable in arrears on the first Trading Day of each such calendar quarter in which Interest accrues hereunder (each, an
“Interest Date”). Accrued and unpaid Interest, if any, shall also be payable as part of the Redemption Amount upon any redemption
hereunder. In the event that such Event of Default is subsequently cured (and no other Event of Default then exists (including, without
limitation, for the Company’s failure to pay such Interest at the Default Rate on the applicable Interest Date)), Interest shall cease to accrue
hereunder as of the calendar day immediately following the date of such cure; provided that the Interest as calculated and unpaid during the
continuance of such Event of Default shall continue to apply to the extent relating to the days after the occurrence of such Event of Default
through and including the date of such cure of such Event of Default.

 
(3) REGISTRATION; BOOK-ENTRY . The Company shall maintain a register (the “Register”) for the recordation of

the names and addresses of the holders of each Note and the Principal amount of the Notes (and stated interest thereon) held by such
holders (the “Registered Notes”). The entries in the Register shall be conclusive and binding for all purposes absent manifest error. The
Company and the holders of the Notes shall treat each Person whose name is recorded in the Register as the owner of a Note for all
purposes, including, without limitation, the right to receive payments of Principal and Interest, if any, hereunder, notwithstanding notice to
the contrary. A Registered Note may be assigned or sold in whole or in part only by registration of such assignment or sale on the Register.
Upon its receipt of a request to assign or sell all or part of any Registered Note by the Holder, the Company shall record the information
contained therein in the Register and issue one or more new Registered Notes in the same aggregate Principal amount as the Principal
amount of the surrendered Registered Note to the designated assignee or transferee pursuant to Section 13. Notwithstanding anything to the
contrary in this Section 3, the Holder may assign any Note or any portion thereof to an Affiliate of such Holder or a Related Fund of such
Holder without delivering a request to assign or sell such Note to the Company and the recordation of such assignment or sale in the
Register (a “Related Party Assignment”); provided, that (x) the Company may continue to deal solely with such assigning or selling
Holder unless and until such Holder has delivered a request to assign or sell such Note or portion thereof to the Company for recordation in
the Register; (y) the failure of such assigning or selling Holder to deliver a request to assign or sell such Note or portion thereof to the
Company shall not affect the legality, validity, or binding effect of such assignment or sale and (z) such assigning or selling Holder shall,
acting solely for this purpose as a non-fiduciary agent of the Company, maintain a register (the “Related Party Register”) comparable to
the Register on behalf of the Company, and any such assignment or sale shall be effective upon recordation of such assignment or sale in
the Related Party Register.
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(4) RIGHTS UPON EVENT OF DEFAULT.
 

(a) Event of Default. Each of the following events shall constitute an “Event of Default”:
 

(i) the Company’s failure to pay to the Holder any amount of Principal or other amounts when and as due
under this Note (including, without limitation, the Company’s failure to pay any redemption amounts hereunder) or any other
Transaction Document or any other agreement, document, certificate or other instrument delivered in connection with the
transactions contemplated hereby and thereby to which the Holder is a party;

 
(ii) the Company or any of its Subsidiaries, pursuant to or within the meaning of Title 11, U.S. Code, or

any similar Federal, foreign or state law for the relief of debtors (collectively, “Bankruptcy Law”), (A) commences a voluntary
bankruptcy case, (B) consents to the entry of an order for relief against it in an involuntary bankruptcy case, (C) consents to the
appointment of a receiver, trustee, assignee, liquidator or similar official (a “Custodian”), (D) makes a general assignment for the
benefit of its creditors or (E) admits in writing that it is generally unable to pay its debts as they become due;

 
(iii) a court of competent jurisdiction enters an order or decree under any Bankruptcy Law that (A) is for

relief against the Company or any of its Subsidiaries in an involuntary case, (B) appoints a Custodian of the Company or any of its
Subsidiaries or (C) orders the liquidation of the Company or any of its Subsidiaries;

 
(iv) a final judgment or judgments for the payment of money aggregating in excess of $150,000 are

rendered against the Company or any of its Subsidiaries and which judgments are not, within sixty (60) days after the entry thereof,
bonded, discharged or stayed pending appeal, or are not discharged within sixty (60) days after the expiration of such stay;
provided, however, that any judgment which is covered by insurance or an indemnity from a credit worthy party shall not be
included in calculating the $150,000 amount set forth above so long as the Company provides the Holder a written statement from
such insurer or indemnity provider (which written statement shall be reasonably satisfactory to the Holder) to the effect that such
judgment is covered by insurance or an indemnity and the Company will receive the proceeds of such insurance or indemnity
within thirty (30) days of the issuance of such judgment;

 
(v) other than as specifically set forth in another clause of this Section 4(a), the Company or any of its

Subsidiaries breaches any representation, warranty, covenant or other term or condition of any Transaction Document, except, in the
case of a breach of a covenant or other term or condition of any Transaction Document which is curable, only if such breach
continues for a period of an aggregate of five (5) Business Days;
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(vi) any breach or failure in any respect to comply with Section 10 or Section 11 of this Note;
 
(vii) any material damage to, or loss, theft or destruction of a material amount of property of the

Company, whether or not insured, or any strike, lockout, labor dispute, embargo, condemnation, act of God or public enemy, or
other casualty which causes, for more than thirty (30) consecutive days, the cessation or substantial curtailment of revenue
producing activities at any facility of the Company or any Subsidiary, if any such event or circumstance could reasonably be
expected to have a Material Adverse Effect (as defined in the Securities Purchase Agreement);

 
(viii) any default under, redemption of or acceleration prior to maturity of an aggregate amount of

Indebtedness of the Company or any of its Subsidiaries other than with respect to this Note or any Other Notes;
 
(ix) a false or inaccurate certification by the Company as to whether any Event of Default has occurred;

or
 
(x) any Event of Default (as defined in the Other Notes) occurs with respect to any Other Notes.
 

(b) Redemption Right. Upon the occurrence of an Event of Default with respect to this Note or any Other Note,
the Company shall within one (1) Business Day deliver written notice thereof via facsimile or electronic mail and overnight courier (an
“Event of Default Notice”) to the Holder. At any time after the earlier of the Holder’s receipt of an Event of Default Notice and the Holder
becoming aware of an Event of Default, the Holder may require the Company to redeem (an “Event of Default Redemption”) all or any
portion of this Note by delivering written notice thereof (the “Event of Default Redemption Notice”) to the Company, which Event of
Default Redemption Notice shall indicate the portion of this Note the Holder is electing to require the Company to redeem. Each portion of
this Note subject to redemption by the Company pursuant to this Section 4(b) shall be redeemed by the Company in cash by wire transfer of
immediately available funds at a price equal to 100% of the Redemption Amount being redeemed (the “Event of Default Redemption
Price”). Redemptions required by this Section 4(b) shall be made in accordance with the provisions of Section 7. To the extent redemptions
required by this Section 4(b) are deemed or determined by a court of competent jurisdiction to be prepayments of the Note by the
Company, such redemptions shall be deemed to be voluntary prepayments.
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(5) RIGHTS UPON FUNDAMENTAL TRANSACTION AND CHANGE OF CONTROL.
 

( a ) Assumption. The Company shall not enter into or be party to a Fundamental Transaction unless the
Successor Entity assumes in writing all of the obligations of the Company under this Note and the other Transaction Documents in
accordance with the provisions of this Section 5 pursuant to written agreements in form and substance satisfactory to the Required Holders
and approved by the Required Holders, which such approval may not be unreasonably withheld, prior to such Fundamental Transaction,
including agreements, if so requested by the Holder, to deliver to each holder of Notes in exchange for such Notes a security of the
Successor Entity evidenced by a written instrument substantially similar in form and substance to the Notes, including, without limitation,
having a principal amount and interest rate equal to the Principal amount and the Default Rate of the Notes then outstanding held by the
Holder, having similar ranking and security to the Notes, and satisfactory to the Required Holders. No later than (i) thirty (30) days prior to
the occurrence or consummation of any Fundamental Transaction or (ii) if later, the first Business Day following the date the Company
first becomes aware of the occurrence or potential occurrence of a Fundamental Transaction, the Company shall deliver written notice
thereof via facsimile or electronic mail and overnight courier to the Holder. Upon the occurrence or consummation of any Fundamental
Transaction, and it shall be a required condition to the occurrence or consummation of any Fundamental Transaction that, the Company
and the Successor Entity or Successor Entities, jointly and severally, shall succeed to, and the Company shall cause any Successor Entity or
Successor Entities to jointly and severally succeed to, and be added to the term “Company” under this Note (so that from and after the date
of such Fundamental Transaction, each and every provision of this Note referring to the “Company” shall refer instead to each of the
Company and the Successor Entity or Successor Entities, jointly and severally), and the Company and the Successor Entity or Successor
Entities, jointly and severally, may exercise every right and power of the Company prior thereto and shall assume all of the obligations of
the Company prior thereto under this Note with the same effect as if the Company and such Successor Entity or Successor Entities, jointly
and severally, had been named as the Company in this Note. The provisions of this Section shall apply similarly and equally to successive
Fundamental Transactions.

 
(b) Redemption Right. No sooner than twenty five (25) days nor later than twenty (20) days prior to the

consummation of a Change of Control, but not prior to the public announcement of such Change of Control, the Company shall deliver
written notice thereof via facsimile or electronic mail and overnight courier to the Holder (a “Change of Control Notice”). At any time
during the period beginning on the earlier to occur of (i) any oral or written agreement by the Company or any of its Subsidiaries, upon
consummation of which the transaction contemplated thereby would reasonably be expected to result in a Change of Control, (ii) the
Holder becoming aware of a Change of Control and (iii) the Holder’s receipt of a Change of Control Notice and ending twenty five (25)
Business Days after the date of the consummation of such Change of Control, the Holder may require the Company to redeem (a “Change
of Control Redemption”) all or any portion of this Note by delivering written notice thereof (“Change of Control Redemption Notice”)
to the Company, which Change of Control Redemption Notice shall indicate the Redemption Amount the Holder is electing to require the
Company to redeem. The portion of this Note subject to redemption pursuant to this Section 5(b) shall be redeemed by the Company in
cash by wire transfer of immediately available funds at a price equal to 100% of the Redemption Amount being redeemed (the “Change of
Control Redemption Price”). Redemptions required by this Section 5 shall be made in accordance with the provisions of Section 7 and
shall have priority to payments to shareholders in connection with a Change of Control. To the extent redemptions required by this Section
5(b) are deemed or determined by a court of competent jurisdiction to be prepayments of the Note by the Company, such redemptions shall
be deemed to be voluntary prepayments.
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(6) NONCIRCUMVENTION. The Company hereby covenants and agrees that the Company will not, by amendment of

its Articles of Incorporation, Bylaws or through any reorganization, transfer of assets, consolidation, merger, scheme of arrangement,
dissolution, issue or sale of securities, or any other voluntary action, avoid or seek to avoid the observance or performance of any of the
terms of this Note, and will at all times in good faith carry out all of the provisions of this Note and take all action as may be required to
protect the rights of the Holder of this Note.

 
(7) REDEMPTIONS.
 

(a) The Company shall deliver the applicable Event of Default Redemption Price to the Holder within five (5)
Business Days after the Company’s receipt of the Holder’s Event of Default Redemption Notice (the “ Event of Default Redemption
Date”). If the Holder has submitted a Change of Control Redemption Notice in accordance with Section 5(b), the Company shall deliver
the applicable Change of Control Redemption Price to the Holder (i) concurrently with the consummation of such Change of Control if
such notice is received prior to the consummation of such Change of Control and (ii) within three (3) Business Days after the Company’s
receipt of such notice otherwise (such date, the “Change of Control Redemption Date”). The Company shall pay the applicable
Redemption Price to the Holder in cash by wire transfer of immediately available funds pursuant to wire instructions provided by the
Holder in writing to the Company on the applicable due date. In the event of a redemption of less than all of the Redemption Amount of
this Note, the Company shall promptly cause to be issued and delivered to the Holder a new Note (in accordance with Section 14(d))
representing the outstanding Principal which has not been redeemed and any accrued Interest on such Principal which shall be calculated as
if no Redemption Notice has been delivered. In the event that the Company does not pay the applicable Redemption Price to the Holder
within the time period required, at any time thereafter and until the Company pays such unpaid Redemption Price in full, the Holder shall
have the option, in lieu of redemption, to require the Company to promptly return to the Holder all or any portion of this Note representing
the Redemption Amount that was submitted for redemption and for which the applicable Redemption Price (together with any Late Charges
thereon) has not been paid. Upon the Company’s receipt of such notice, (x) the applicable Redemption Notice shall be null and void with
respect to such Redemption Amount, (y) the Company shall immediately return this Note, or issue a new Note (in accordance with Section
14(d)) to the Holder representing such Redemption Amount to be redeemed. The Holder’s delivery of a notice voiding a Redemption
Notice and exercise of its rights following such notice shall not affect the Company’s obligations to make any payments of Late Charges
which have accrued prior to the date of such notice with respect to the Redemption Amount subject to such notice.

 
(b) Redemption by Other Holders. Upon the Company’s receipt of notice from any of the holders of the Other

Notes for redemption or repayment as a result of an event or occurrence substantially similar to the events or occurrences described in
Section 4(b) or Section 5(b) or pursuant to equivalent provisions set forth in the Other Notes (each, an “Other Redemption Notice”), the
Company shall immediately, but no later than one (1) Business Day of its receipt thereof, forward to the Holder by facsimile or electronic
mail a copy of such notice. If the Company receives a Redemption Notice and one or more Other Redemption Notices, during the seven (7)
Business Day period beginning on and including the date which is three (3) Business Days prior to the Company’s receipt of the Holder’s
Redemption Notice and ending on and including the date which is three (3) Business Days after the Company’s receipt of the Holder’s
Redemption Notice and the Company is unable to redeem all Principal, Interest and other amounts designated in such Redemption Notice
and such Other Redemption Notices received during such seven (7) Business Day period, then the Company shall redeem a pro rata
amount from the Holder and each holder of the Other Notes (including the Holder) based on the Principal amount of the Notes submitted
for redemption pursuant to such Redemption Notice and such Other Redemption Notices received by the Company during such seven (7)
Business Day period.
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(c) Insufficient Assets. If upon a Redemption Date, the assets of the Company are insufficient to pay the

applicable Redemption Price, the Company shall (i) take all appropriate action reasonably within its means to maximize the assets available
for paying the applicable Redemption Price, (ii) redeem out of all such assets available therefor on the applicable Redemption Date the
maximum possible Redemption Amount that it can redeem on such date, pro rata among the Holder and the holders of the Other Notes to
be redeemed in proportion to the aggregate Principal amount of this Note and the Other Notes outstanding on the applicable Redemption
Date and (iii) following the applicable Redemption Date, at any time and from time to time when additional assets of the Company become
available to redeem the remaining Redemption Amount of this Note and the Other Notes, the Company shall use such assets, at the end of
the then current fiscal quarter, to redeem the balance of such Redemption Amount of this Note and the Other Notes, or such portion thereof
for which assets are then available, on the basis set forth above at the applicable Redemption Price, and such assets will not be used prior to
the end of such fiscal quarter for any other purpose. Interest on the Principal amount of this Note and the Other Notes that have not been
redeemed shall continue to accrue until such time as the Company redeems this Note and the Other Notes. The Company shall pay to the
Holder the applicable Redemption Price without regard to the legal availability of funds unless expressly prohibited by applicable law or
unless the payment of the applicable Redemption Price could reasonably be expected to result in personal liability to the directors of the
Company.

 
(8) SECURITY. This Note and the Other Notes are secured to the extent and in the manner set forth in the Security

Documents.
 
(9) RANK. All payments due under this Note (i) shall rank pari passu with all Other Notes and (ii) shall be senior to all

other Indebtedness of the Company and its Subsidiaries.
 
(10) NEGATIVE COVENANTS . Until all of the Notes have been converted, redeemed or otherwise satisfied in

accordance with their terms, the Company shall not, and the Company shall not permit any of its Subsidiaries without the prior written
consent of the Required Holders to, directly or indirectly:

 
(a) incur or guarantee, assume or suffer to exist any Indebtedness, other than Permitted Indebtedness;
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(b) allow or suffer to exist any mortgage, lien, pledge, charge, security interest or other encumbrance upon or in

any property or assets (including accounts and contract rights) owned by the Company or any of its Subsidiaries (collectively, “Liens”)
other than Permitted Liens;

 
(c) redeem, defease, repurchase, repay or make any payments in respect of, by the payment of cash or Cash

Equivalents (in whole or in part, whether by way of open market purchases, tender offers, private transactions or otherwise), all or any
portion of any Indebtedness (other than this Note and the Other Notes) of the Company or any other Person, whether by way of payment in
respect of Principal of (or premium, if any) or interest on, such Indebtedness if at the time such payment is due or is otherwise made or,
after giving effect to such payment, an event constituting, or that with the passage of time and without being cured would constitute, an
Event of Default has occurred and is continuing;

 
(d) redeem, defease, repurchase, repay or make any payments in respect of, by the payment of cash or Cash

Equivalents (in whole or in part, whether by way of open market purchases, tender offers, private transactions or otherwise), all or any
portion of any Indebtedness (including, without limitation Permitted Indebtedness other than this Note and the Other Notes), by way of
payment in respect of principal of (or premium, if any) such Indebtedness. For clarity, such restriction shall not preclude the payment of
regularly scheduled interest payments which may accrue under such Permitted Indebtedness;

 
(e) redeem or repurchase its Equity Interests;
 
(f) declare or pay any cash dividend or distribution on any Equity Interest of the Company or of its Subsidiaries;
 
(g) make, or permit any of its Subsidiaries to make, any change in the nature of its business as described in the

Company’s most recent Annual Report filed on Form 10-K with the SEC or modify its corporate structure or purpose;
 
(h) encumber or allow any Liens on, any of its own or its licensed copyright rights, copyright applications,

copyright registrations and like protections in each work of authorship and derivative work, whether published or unpublished, any patents,
patent applications and like protections, including improvements, divisions, continuations, renewals, reissues, extensions, and
continuations-in-part of the same, trademarks, service marks and, to the extent permitted under applicable law, any applications therefor,
whether registered or not, and the goodwill of the business of the Company and its Subsidiaries connected with and symbolized thereby,
know-how, operating manuals, trade secret rights, rights to unpatented inventions, and any claims for damage by way of any past, present,
or future infringement of any of the foregoing, other than Permitted Liens;

 
(i) enter into, renew, extend or be a party to, any transaction or series of related transactions (including, without

limitation, the purchase, sale, lease, transfer or exchange of property or assets of any kind or the rendering of services of any kind) with any
Affiliate, except in the ordinary course of business in a manner and to an extent consistent with past practice and necessary or desirable for
the prudent operation of its business, for fair consideration and on terms no less favorable to it or its Subsidiaries than would be obtainable
in a comparable arm’s length transaction with a Person that is not an Affiliate thereof;
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(j) authorize or effect a Liquidation Event, or consent thereto;
 
(k) amend, repeal, restate, supplement or otherwise modify its or any Subsidiary’s Organizational Documents;
 
(l) make or commit or agree to make, any Investment in any other Person except for Permitted Investments;
 
(m) effect or agree to effect any Asset Sale other than as contemplated by the Spin-Off (as defined in the

Securities Purchase Agreement; provided, however, that the Company may, with prior written notice to the Collateral Agent, effect an
Asset Sale to SFI (as defined in the Securities Purchase Agreement); or

 
(n) enter into any agreement to do any of the foregoing.
 

(11) AFFIRMATIVE COVENANTS.
 

(a) Until all of the Notes have been converted, redeemed or otherwise satisfied in accordance with their terms,
the Company shall, and the Company shall cause each Subsidiary to, directly or indirectly:

 
(i) maintain and preserve, and cause each of its Subsidiaries to maintain and preserve, its existence,

rights and privileges, and become or remain, and cause each of its Subsidiaries to become or remain, duly qualified and in good standing in
each jurisdiction in which the character of the properties owned or leased by it or in which the transaction of its business makes such
qualification necessary;

 
(ii) maintain and preserve, and cause each of its Subsidiaries to maintain and preserve, all of its

properties which are necessary or useful in the proper conduct of its business in good working order and condition, ordinary wear and tear
excepted, and comply, and cause each of its Subsidiaries to comply, at all times with the provisions of all leases to which it is a party as
lessee or under which it occupies property, so as to prevent any loss or forfeiture thereof or thereunder; and

 
(iii) maintain, and cause each of its Subsidiaries to maintain, insurance with responsible and reputable

insurance companies or associations (including, without limitation, comprehensive general liability, hazard, rent and business interruption
insurance) with respect to its properties (including all real properties leased or owned by it) and business, in such amounts and covering
such risks as is required by any governmental authority having jurisdiction with respect thereto or as is carried generally in accordance with
sound business practice by companies in similar businesses similarly situated.
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(b) On or prior to [●], 20181, the Company shall cause: (i) SFI and WTI (each as defined in the Securities

Purchase Agreement) to enter into a co-license agreement with respect to all assets related to the Horsefly division of the Company and its
direct and indirect Subsidiaries (including, without limitation, those assets set forth on Exhibit A attached hereto), with SFI as licensee and
WTI as licensor, in form and substance reasonably satisfactory to the Collateral Agent (the “Co-License Agreement ”), (ii) SFI’s rights
under the Co-License Agreement to be subject to a first priority perfected security interest in favor of the Collateral Agent pursuant to the
Security Agreement and (iii) WTI, as licensor under the Co-License Agreement, to enter into a licensor consent in form and substance
reasonably satisfactory to the Collateral Agent requiring WTI to (x) give the Holder and the holders of the Other Notes written notice of any
default under the Co-License Agreement and an opportunity to cure such default and (y) provide the Holder and the holders of the Other
Notes with a license to use the licensed Intellectual Property Rights (as defined in the Securities Purchase Agreement) to manufacture, sell,
distribute, etc. any licensed products thereunder.

 
(12) CHANGING THE TERMS OF THIS NOTE. The prior written consent of the Holder shall be required for any

change, waiver or amendment to this Note.
 
(13) TRANSFER. This Note may be offered, sold, assigned or transferred by the Holder without the consent of the

Company, subject only to the provisions of Section 2(f) of the Securities Purchase Agreement.
 
(14) REISSUANCE OF THIS NOTE.
 

(a) Transfer. If this Note is to be transferred, the Holder shall surrender this Note to the Company, whereupon the
Company will forthwith issue and deliver upon the order of the Holder a new Note (in accordance with Section 14(d) and subject to Section
3), registered as the Holder may request, representing the outstanding Principal being transferred by the Holder and, if less than the entire
outstanding Principal is being transferred, a new Note (in accordance with Section 14(d)) to the Holder representing the outstanding
Principal not being transferred. The Holder and any assignee, by acceptance of this Note, acknowledge and agree that, by reason of the
provision of Section 3, following redemption of any portion of this Note, the outstanding Principal represented by this Note may be less
than the Principal stated on the face of this Note.

 
(b) Lost, Stolen or Mutilated Note. Upon receipt by the Company of evidence reasonably satisfactory to the

Company of the loss, theft, destruction or mutilation of this Note, and, in the case of loss, theft or destruction, of any indemnification
undertaking by the Holder to the Company in customary form and, in the case of mutilation, upon surrender and cancellation of this Note,
the Company shall execute and deliver to the Holder a new Note (in accordance with Section 14(d)) representing the outstanding Principal.

 
(c) Note Exchangeable for Different Denominations. This Note is exchangeable, upon the surrender hereof by

the Holder at the principal office of the Company, for a new Note or Notes (in accordance with Section 14(d)) representing in the aggregate
the outstanding Principal of this Note, and each such new Note will represent such portion of such outstanding Principal as is designated by
the Holder at the time of such surrender.

 
1 Insert date that is thirty (30) days following the Issuance Date.
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(d) Issuance of New Notes. Whenever the Company is required to issue a new Note pursuant to the terms of this

Note, such new Note (i) shall be of like tenor with this Note, (ii) shall represent, as indicated on the face of such new Note, the Principal
remaining outstanding (or in the case of a new Note being issued pursuant to Section 14(a) or Section 14(c), the Principal designated by the
Holder which, when added to the Principal represented by the other new Notes issued in connection with such issuance, does not exceed the
Principal remaining outstanding under this Note immediately prior to such issuance of new Notes), (iii) shall have an issuance date, as
indicated on the face of such new Note, which is the same as the Issuance Date of this Note, (iv) shall have the same rights and conditions
as this Note and (v) shall represent accrued and unpaid Interest and Late Charges, if any, on the Principal and Interest of this Note from the
Issuance Date.

 
(15) REMEDIES, CHARACTERIZATIONS, OTHER OBLIGATIONS, BREACHES AND INJUNCTIVE RELIEF .

The remedies provided in this Note shall be cumulative and in addition to all other remedies available under this Note and any of the other
Transaction Documents at law or in equity (including a decree of specific performance and/or other injunctive relief), and nothing herein
shall limit the Holder’s right to pursue actual and consequential damages for any failure by the Company to comply with the terms of this
Note. Amounts set forth or provided for herein with respect to payments, redemption and the like (and the computation thereof) shall be the
amounts to be received by the Holder and shall not, except as expressly provided herein, be subject to any other obligation of the Company
(or the performance thereof). The Company acknowledges that a breach by it of its obligations hereunder will cause irreparable harm to the
Holder and that the remedy at law for any such breach may be inadequate. The Company therefore agrees that, in the event of any such
breach or threatened breach, the Holder shall be entitled, in addition to all other available remedies, to an injunction restraining any breach,
without the necessity of showing economic loss and without any bond or other security being required.

 
(16) PAYMENT OF COLLECTION, ENFORCEMENT AND OTHER COSTS . If (a) this Note is placed in the hands of

an attorney for collection or enforcement or is collected or enforced through any legal proceeding or the Holder otherwise takes action to
collect amounts due under this Note or to enforce the provisions of this Note or (b) there occurs any bankruptcy, reorganization,
receivership of the Company or other proceedings affecting Company creditors’ rights and involving a claim under this Note, then the
Company shall pay the costs incurred by the Holder for such collection, enforcement or action or in connection with such bankruptcy,
reorganization, receivership or other proceeding, including, but not limited to, attorneys’ fees and disbursements.

 
(17) CONSTRUCTION; HEADINGS. This Note shall be deemed to be jointly drafted by the Company and all the Buyers

and shall not be construed against any person as the drafter hereof. The headings of this Note are for convenience of reference and shall not
form part of, or affect the interpretation of, this Note.

 
(18) FAILURE OR INDULGENCE NOT WAIVER . No failure or delay on the part of the Holder in the exercise of any

power, right or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any such power, right or
privilege preclude other or further exercise thereof or of any other right, power or privilege.
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(19) DISPUTE RESOLUTION. In the case of a dispute as to the determination of any Redemption Price, the Company

shall submit the disputed determinations or arithmetic calculations via facsimile or electronic mail within one (1) Business Day of receipt,
or deemed receipt, of the Redemption Notice or other event giving rise to such dispute, as the case may be, to the Holder. If the Holder and
the Company are unable to agree upon such determination or calculation within one (1) Business Day of such disputed determination or
arithmetic calculation being submitted to the Holder, then the Company shall, within one (1) Business Day submit via facsimile or
electronic mail the disputed arithmetic calculation of the Redemption Price to an independent, outside accountant, selected by the Holder
and approved by the Company, such approval not to be unreasonably withheld, delayed or conditioned. The Company, at the Company’s
expense, shall cause the investment bank or the accountant, as the case may be, to perform the determinations or calculations and notify the
Company and the Holder of the results no later than five (5) Business Days from the time it receives the disputed determinations or
calculations. Such investment bank’s or accountant’s determination or calculation, as the case may be, shall be binding upon all parties
absent demonstrable error.

 
(20) NOTICES; PAYMENTS.
 

(a) Notices. Whenever notice is required to be given under this Note, unless otherwise provided herein, such
notice shall be given in accordance with Section 9(f) of the Securities Purchase Agreement. The Company shall provide the Holder with
prompt written notice of all actions taken pursuant to this Note, including in reasonable detail a description of such action and the reason
therefore. Without limiting the generality of the foregoing, the Company will give written notice to the Holder at least twenty (20) days
prior to the date on which the Company closes its books or takes a record for determining rights to vote with respect to any Fundamental
Transaction, dissolution or liquidation, provided in each case that such information shall be made known to the public prior to or in
conjunction with such notice being provided to the Holder.

 
(b) Payments. Whenever any payment of cash is to be made by the Company to any Person pursuant to this Note,

such payment shall be made in lawful money of the United States of America by a check drawn on the account of the Company and sent
via overnight courier service to such Person at such address as previously provided to the Company in writing (which address, in the case
of each Buyer, shall initially be as set forth on the Schedule of Buyers attached to the Securities Purchase Agreement); provided that the
Holder may elect to receive a payment of cash via wire transfer of immediately available funds by providing the Company with prior
written notice setting out such request and the Holder’s wire transfer instructions. Whenever any amount expressed to be due by the terms
of this Note is due on any day which is not a Business Day, the same shall instead be due on the next succeeding day which is a Business
Day. Any amount of Principal or other amounts due hereunder or pursuant to any other Transaction Document (as defined in the Securities
Purchase Agreement) which is not paid when due (except to the extent such amount is concurrently accruing Interest at the Default Rate
hereunder) shall result in a late charge being incurred and payable by the Company in an amount equal to (x) additional principal hereunder
in an amount equal to five (5.0%) of such overdue amount as of each of (A) the fifth calendar day after such amount was initially due and
(B) each anniversary of such due date thereafter until the same is paid in full and (y) additional interest on such amount at the rate of fifteen
percent (15.0%) per annum from the calendar day immediately following the date such amount was due until the same is paid in full
(collectively, the “Late Charges”).
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(21) CANCELLATION. After all Principal, accrued Interest and other amounts at any time owed on this Note have been

paid in full, this Note shall automatically be deemed canceled, shall be surrendered to the Company for cancellation and shall not be
reissued.

 
(22) WAIVER OF NOTICE. To the extent permitted by law, the Company hereby waives demand, notice, protest and all

other demands and notices in connection with the delivery, acceptance, performance, default or enforcement of this Note and the Securities
Purchase Agreement.

 
(23) GOVERNING LAW; JURISDICTION; JURY TRIAL . This Note shall be construed and enforced in accordance

with, and all questions concerning the construction, validity, interpretation and performance of this Note shall be governed by, the internal
laws of the State of New York, without giving effect to any choice of law or conflict of law provision or rule (whether of the State of New
York or any other jurisdictions) that would cause the application of the laws of any jurisdictions other than the State of New York. The
Company hereby irrevocably submits to the exclusive jurisdiction of the state and federal courts sitting in The City of New York, Borough
of Manhattan, for the adjudication of any dispute hereunder or in connection herewith or with any transaction contemplated hereby or
discussed herein, and hereby irrevocably waives, and agrees not to assert in any suit, action or proceeding, any claim that it is not personally
subject to the jurisdiction of any such court, that such suit, action or proceeding is brought in an inconvenient forum or that the venue of
such suit, action or proceeding is improper. The Company hereby irrevocably waives personal service of process and consents to process
being served in any such suit, action or proceeding by mailing a copy thereof to such party at the address set forth in Section 9(f) of the
Securities Purchase Agreement and agrees that such service shall constitute good and sufficient service of process and notice thereof.
Nothing contained herein shall be deemed to limit in any way any right to serve process in any manner permitted by law. Nothing contained
herein shall be deemed or operate to preclude the Holder from bringing suit or taking other legal action against the Company in any other
jurisdiction to collect on the Company’s obligations to the Holder, to realize on any collateral or any other security for such obligations, or
to enforce a judgment or other court ruling in favor of the Holder. THE COMPANY HEREBY IRREVOCABLY WAIVES ANY
RIGHT IT MAY HAVE, AND AGREES NOT TO REQUEST, A JURY TRIAL FOR THE ADJUDICATION OF ANY DISPUTE
HEREUNDER OR IN CONNECTION WITH OR ARISING OUT OF THIS NOTE OR ANY TRANSACTION
CONTEMPLATED HEREBY.

 
(24) SEVERABILITY. If any provision of this Note is prohibited by law or otherwise determined to be invalid or

unenforceable by a court of competent jurisdiction, the provision that would otherwise be prohibited, invalid or unenforceable shall be
deemed amended to apply to the broadest extent that it would be valid and enforceable, and the invalidity or unenforceability of such
provision shall not affect the validity of the remaining provisions of this Note so long as this Note as so modified continues to express,
without material change, the original intentions of the parties as to the subject matter hereof and the prohibited nature, invalidity or
unenforceability of the provision(s) in question does not substantially impair the respective expectations or reciprocal obligations of the
parties or the practical realization of the benefits that would otherwise be conferred upon the parties. The parties will endeavor in good
faith negotiations to replace the prohibited, invalid or unenforceable provision(s) with a valid provision(s), the effect of which comes as
close as possible to that of the prohibited, invalid or unenforceable provision(s).
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(25) DISCLOSURE. Upon receipt or delivery by the Company of any notice in accordance with the terms of this Note,

unless the Company has in good faith determined that the matters relating to such notice do not constitute material, nonpublic information
relating to the Company or its Subsidiaries, the Company shall contemporaneously with any such receipt or delivery publicly disclose such
material, nonpublic information on a Current Report on Form 8-K or otherwise. In the event that the Company believes that a notice
contains material, nonpublic information relating to the Company or its Subsidiaries, the Company so shall indicate to such Holder
contemporaneously with delivery of such notice, and in the absence of any such indication, the Holder shall be allowed to presume that all
matters relating to such notice do not constitute material, nonpublic information relating to the Company or its Subsidiaries.

 
(26) USURY. This Note is subject to the express condition that at no time shall the Company be obligated or required to

pay interest hereunder at a rate or in an amount which could subject the Holder to either civil or criminal liability as a result of being in
excess of the maximum interest rate or amount which the Company is permitted by applicable law to contract or agree to pay. If by the
terms of this Note, the Company is at any time required or obligated to pay interest hereunder, including by way of an original issue
discount, at a rate or in an amount in excess of such maximum rate or amount, the rate or amount of interest under this Note shall be
deemed to be immediately reduced to such maximum rate or amount and the interest payable shall be computed at such maximum rate or be
in such maximum amount and all prior interest payments in excess of such maximum rate or amount shall be applied and shall be deemed to
have been payments in reduction of the principal balance of this Note.

 
(27) CERTAIN DEFINITIONS. For purposes of this Note, the following terms shall have the following meanings:
 

(a) “Affiliate” has the meaning set forth in Rule 405 under the Securities Act of 1933, as amended.
 
(b) “Asset Sale” means any Disposition of any business, property or assets of the Company or any of its

Subsidiaries, whether now owned or hereafter acquired (or entering into an agreement to do any of the foregoing).
 
(c) “Business Day” means any day other than Saturday, Sunday or other day on which commercial banks in The

City of New York are authorized or required by law to remain closed.
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(d) “Buyer” means each of the initial holders of Notes party to the Securities Purchase Agreement pursuant to

which such holder purchased the Notes on the Closing Date.
 
(e) “Cash Equivalents” means (a) marketable direct obligations issued or unconditionally guaranteed by the

United States Government or issued by any agency thereof and backed by the full faith and credit of the United States, in each case,
maturing within six months from the date of acquisition thereof, (b) commercial paper, maturing not more than 270 days after the date of
issue rated P-1 by Moody’s or A-1 by Standard & Poor’s, (c) certificates of deposit maturing not more than 270 days after the date of issue,
issued by commercial banking institutions and money market or demand deposit accounts maintained at commercial banking institutions,
each of which is a member of the Federal Reserve System and has a combined capital and surplus and undivided profits of not less than
$500,000,000 and a Thomson Bank Watch Rating of “BBB” or better, (d) money market accounts maintained with mutual funds having
assets in excess of $2,500,000,000, and (e) marketable tax exempt securities rated A or higher by Moody’s or A+ or higher by Standard &
Poor’s, in each case, maturing within six months from the date of acquisition thereof.

 
(f) “Change of Control” means any Fundamental Transaction other than (i) any reorganization, recapitalization

or reclassification of the Common Stock in which holders of the Company’s voting power immediately prior to such reorganization,
recapitalization or reclassification continue after such reorganization, recapitalization or reclassification to hold publicly traded securities
and, directly or indirectly, are, in all material respect, the holders of the voting power of the surviving entity (or entities with the authority
or voting power to elect the members of the board of directors (or their equivalent if other than a corporation) of such entity or entities)
after such reorganization, recapitalization or reclassification or (ii) pursuant to a migratory merger effected solely for the purpose of
changing the jurisdiction of incorporation of the Company.

 
(g) “Closing Date” shall have the meaning set forth in the Securities Purchase Agreement.
 
(h) “Collateral” shall have the meaning set forth in the Security Documents.
 
(i) “Collateral Agent” shall have the meaning set forth in the Security Documents.
 
(j) “Common Stock” means (i) the Company’s common stock, par value $0.001 per share, and (ii) any share

capital into which such Common Stock shall have been changed or any share capital resulting from a reclassification of such Common
Stock.

 
(k) “Contingent Obligation” means, as to any Person, any direct or indirect liability, contingent or otherwise, of

that Person with respect to any Indebtedness, lease, dividend or other obligation of another Person if the primary purpose or intent of the
Person incurring such liability, or the primary effect thereof, is to provide assurance to the obligee of such liability that such liability will be
paid or discharged, or that any agreements relating thereto will be complied with, or that the holders of such liability will be protected (in
whole or in part) against loss with respect thereto.
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(l) “Convertible Securities” means any stock or securities (other than Options) directly or indirectly convertible

into or exercisable or exchangeable for shares of Common Stock.
 
(m) “Disposition” means any transaction, or series of related transactions, pursuant to which any Person or any

of its Subsidiaries sells, assigns, transfers, leases, licenses (as licensor) or otherwise disposes of any property or assets (whether now owned
or hereafter acquired) to any other Person, in each case, whether or not the consideration therefor consists of cash, securities or other assets
owned by the acquiring Person.

 
(n) “Equity Interests” means (i) all shares of capital stock (whether denominated as common capital stock or

preferred capital stock), equity interests, beneficial, partnership or membership interests, joint venture interests, participations or other
ownership or profit interests in or equivalents (regardless of how designated) of or in a Person (other than an individual), whether voting or
non-voting and (ii) all securities convertible into or exchangeable for any of the foregoing and all warrants, Options or other rights to
purchase, subscribe for or otherwise acquire any of the foregoing, whether or not presently convertible, exchangeable or exercisable.

 
(o) “Exchange Act” means the Securities Exchange Act of 1934, as amended.
 
(p) “Fundamental Transaction” means (i) that the Company shall, directly or indirectly, including through

Subsidiaries, Affiliates or otherwise, in one or more related transactions, (a) consolidate or merge with or into (whether or not the Company
is the surviving corporation) another Subject Entity, or (b) sell, assign, transfer, convey or otherwise dispose of all or substantially all of the
properties or assets of the Company or any of its “significant subsidiaries” (as defined in Rule 1-02 of Regulation S-X) to one or more
Subject Entities, or (c) make, or allow one or more Subject Entities to make, or allow the Company to be subject to or have its Common
Stock be subject to or party to one or more Subject Entities making, a purchase, tender or exchange offer that is accepted by the holders of
at least either (1) 50% of the outstanding shares of Common Stock, (2) 50% of the outstanding shares of Common Stock calculated as if
any shares of Common Stock held by all Subject Entities making or party to, or Affiliated with any Subject Entities making or party to,
such purchase, tender or exchange offer were not outstanding; or (3) such number of shares of Common Stock such that all Subject Entities
making or party to, or Affiliated with any Subject Entity making or party to, such purchase, tender or exchange offer, become collectively
the beneficial owners (as defined in Rule 13d-3 under the Exchange Act) of at least 50% of the outstanding shares of Common Stock, or (d)
consummate a stock purchase agreement or other business combination (including, without limitation, a reorganization, recapitalization,
spin-off or scheme of arrangement) with one or more Subject Entities whereby such Subject Entities, individually or in the aggregate,
acquire, either (1) at least 50% of the outstanding shares of Common Stock, (2) at least 50% of the outstanding shares of Common Stock
calculated as if any shares of Common Stock held by all the Subject Entities making or party to, or Affiliated with any Subject Entity
making or party to, such stock purchase agreement or other business combination were not outstanding; or (3) such number of shares of
Common Stock such that the Subject Entities become collectively the beneficial owners (as defined in Rule 13d-3 under the Exchange Act)
of at least 50% of the outstanding shares of Common Stock, or (e) reorganize, recapitalize or reclassify its Common Stock, (ii) that the
Company shall, directly or indirectly, including through Subsidiaries, Affiliates or otherwise, in one or more related transactions, allow any
Subject Entity individually or the Subject Entities in the aggregate to be or become the “beneficial owner” (as defined in Rule 13d-3 under
the Exchange Act), directly or indirectly, whether through acquisition, purchase, assignment, conveyance, tender, tender offer, exchange,
reduction in outstanding shares of Common Stock, merger, consolidation, business combination, reorganization, recapitalization, spin-off,
scheme of arrangement, reorganization, recapitalization or reclassification or otherwise in any manner whatsoever, of either (a) at least 50%
of the aggregate ordinary voting power represented by issued and outstanding Common Stock, (b) at least 50% of the aggregate ordinary
voting power represented by issued and outstanding Common Stock not held by all such Subject Entities as of the Subscription Date
calculated as if any shares of Common Stock held by all such Subject Entities were not outstanding, or (c) a percentage of the aggregate
ordinary voting power represented by issued and outstanding shares of Common Stock or other equity securities of the Company sufficient
to allow such Subject Entities to effect a statutory short form merger or other transaction requiring other shareholders of the Company to
surrender their shares of Common Stock without approval of the shareholders of the Company or (iii) directly or indirectly, including
through Subsidiaries, Affiliates or otherwise, in one or more related transactions, the issuance of or the entering into any other instrument
or transaction structured in a manner to circumvent, or that circumvents, the intent of this definition in which case this definition shall be
construed and implemented in a manner otherwise than in strict conformity with the terms of this definition to the extent necessary to
correct this definition or any portion of this definition which may be defective or inconsistent with the intended treatment of such
instrument or transaction.
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(q) “GAAP” means United States generally accepted accounting principles, consistently applied.
 
(r) “Group” means a “group” as that term is used in Section 13(d) of the Exchange Act and as defined in Rule

13d-5 thereunder.
 
(s) “Indebtedness” of any Person means, without duplication (i) all indebtedness for borrowed money, (ii) all

obligations issued, undertaken or assumed as the deferred purchase price of property or services, including (without limitation) “capital
leases” in accordance with GAAP (other than trade payables entered into in the ordinary course of business consistent with past practice),
(iii) all reimbursement or payment obligations with respect to letters of credit, surety bonds and other similar instruments, (iv) all
obligations evidenced by notes, bonds, debentures or similar instruments, including obligations so evidenced incurred in connection with
the acquisition of property, assets or businesses, (v) all indebtedness created or arising under any conditional sale or other title retention
agreement, or incurred as financing, in either case with respect to any property or assets acquired with the proceeds of such indebtedness
(even though the rights and remedies of the seller or bank under such agreement in the event of default are limited to repossession or sale of
such property), (vi) all monetary obligations under any leasing or similar arrangement which, in connection with GAAP, consistently
applied for the periods covered thereby, is classified as a capital lease, (vii) all indebtedness referred to in clauses (i) through (vi) above
secured by (or for which the holder of such Indebtedness has an existing right, contingent or otherwise, to be secured by) any mortgage,
deed of trust, lien, pledge, charge, security interest or other encumbrance of any nature whatsoever upon or in any property or assets
(including accounts and contract rights) with respect to any asset or property owned by any Person, even though the Person which owns
such assets or property has not assumed or become liable for the payment of such indebtedness, and (viii) all Contingent Obligations in
respect of indebtedness or obligations of others of the kinds referred to in clauses (i) through (vii) above.

 
(t) “Investment” means, with respect to any Person, (a) any investment by such Person in any other Person

(including Affiliates) in the form of loans, guarantees, advances or other extensions of credit (excluding accounts receivable arising in the
ordinary course of business), capital contributions or acquisitions of Indebtedness (including, any bonds, notes, debentures or other debt
securities), Equity Interests, or all or substantially all of the assets of such other Person (or of any division or business line of such other
Person), (b) the purchase or ownership of any futures contract or liability for the purchase or sale of currency or other commodities at a
future date in the nature of a futures contract, or (c) any investment in any other items that are or would be classified as investments on a
balance sheet of such Person prepared in accordance with GAAP.

 
(u) “Liquidation Event” means the voluntary or involuntary liquidation, dissolution or winding up of the

Company or such Subsidiaries the assets of which constitute all or substantially all of the assets of the business of the Company and its
Subsidiaries taken as a whole, in a single transaction or series of transactions, or adoption of any plan for the same.

 
(v) “Options” means any rights, warrants or options to subscribe for or purchase (i) shares of Common Stock or

(ii) Convertible Securities.
 
(w) “Organization Documents” means, (a) with respect to any corporation, the certificate or articles of

incorporation and the bylaws (or equivalent or comparable constitutive documents with respect to any non-U.S. jurisdiction); (b) with
respect to any limited liability company, the certificate or articles of formation or organization and operating agreement; (c) with respect to
any partnership, joint venture, trust or other form of business entity, the partnership, joint venture or other applicable agreement of
formation or organization and any agreement, instrument, filing or notice with respect thereto filed in connection with its formation or
organization with the applicable governmental authority in the jurisdiction of its formation or organization and, if applicable, any certificate
or articles of formation or organization of such entity, and (d) in each case, all shareholder or other equity holder agreements, voting trusts
and similar arrangements to which such Person is a party or which is applicable to its Equity Interests and all other arrangements relating to
the control or management of such Person.
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(i) “Parent Entity” of a Person means an entity that, directly or indirectly, controls the applicable Person, or, if

there is more than one such Person or such entity, the Person or Parent Entity designated by the Required Holders or in the absence of such
designation, such Person or entity with the largest public market capitalization as of the date of consummation of the Fundamental
Transaction.

 
(ii) “Permitted Indebtedness” means (i) Indebtedness evidenced by this Note and the Other Notes, (ii) existing

Indebtedness, as set forth on Schedule 3(p) of the Securities Purchase Agreement, (iii) trade payables incurred in the ordinary course of
business consistent with past practice, (iv) unsecured Indebtedness and Indebtedness not secured by assets secured by the Security
Agreement or the Pledge Agreement or, prior to the due execution and delivery of the Co-License Agreement, assets relating to the
Horsefly division of the Company and its direct and indirect Subsidiaries, which Indebtedness does not provide at any time for (a) the
payment, prepayment, repayment, repurchase, acceleration or defeasance, including upon an event of default under such Indebtedness,
directly or indirectly, of any principal or premium, if any, thereon until ninety-one (91) days after the Maturity Date or later and (b) total
interest and fees at a rate in excess of twelve percent (12.00%) per annum, (v) Indebtedness secured by Permitted Liens described in clauses
(iv) and (v) of the definition of Permitted Liens, (vi) Indebtedness incurred pursuant to strategic transactions approved by a majority of the
disinterested directors of the Company, provided that any such incurrence shall only be to a Person (or to the equityholders of a Person)
which is, itself or through its subsidiaries, an operating company in a business synergistic with the business of the Company and shall
provide to the Company additional benefits in addition to the lending of funds, but shall not include a transaction in which the Company is
incurring Indebtedness primarily for the purpose of raising funds or with an entity whose primary business is lending or investing in
securities; provided, that such Indebtedness is not secured by assets secured by the Security Agreement or the Pledge Agreement or, prior
to the due execution and delivery of the Co-License Agreement, assets relating to the Horsefly division of the Company and its direct and
indirect Subsidiaries and (vii) Liens on the Collateral in favor of the Collateral Agent.

 
(x) “Permitted Investments” means (i) Investments in cash and Cash Equivalents and (ii) advances made in

connection with purchases of goods or services in the ordinary course of business consistent with past practice.
 
(y) “Permitted Liens” means (i) any Lien for taxes not yet due or delinquent or being contested in good faith by

appropriate proceedings for which adequate reserves have been established in accordance with GAAP, (ii) any statutory Lien arising in the
ordinary course of business by operation of law with respect to a liability that is not yet due or delinquent, (iii) any Lien created by
operation of law, such as materialmen’s liens, mechanics’ liens and other similar liens, arising in the ordinary course of business with
respect to a liability that is not yet due or delinquent or that are being contested in good faith by appropriate proceedings, (iv) Liens (A)
upon or in any equipment acquired or held by the Company or any of its Subsidiaries to secure the purchase price of such equipment or
Indebtedness incurred solely for the purpose of financing the acquisition or lease of such equipment, or (B) existing on such equipment at
the time of its acquisition, provided that the Lien is confined solely to the equipment so acquired and improvements thereon, and the
proceeds of such equipment, (v) Liens incurred in connection with the extension, renewal or refinancing of the Indebtedness secured by
Liens of the type described in clause (iv) above, provided that any extension, renewal or replacement Lien shall be limited to the property
encumbered by the existing Lien and the principal amount of the Indebtedness being extended, renewed or refinanced does not increase,
(vi) leases or subleases and licenses and sublicenses granted to others in the ordinary course of the Company’s business, not interfering in
any material respect with the business of the Company and its Subsidiaries taken as a whole, (vii) Liens in favor of customs and revenue
authorities arising as a matter of law to secure payments of custom duties in connection with the importation of goods, (viii) Liens arising
from judgments, decrees or attachments in circumstances not constituting an Event of Default under Section 4(a)(iv) and (ix) Liens securing
the Permitted Indebtedness described in clauses (iv) and (vi) of the definition of Permitted Indebtedness.
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(z) “Person” means an individual, a limited liability company, a partnership, a joint venture, a corporation, a

trust, an unincorporated organization, any other entity and a government or any department or agency thereof.
 
(aa) “Pledge Agreement” shall have the meaning set forth in the Securities Purchase Agreement.
 
(bb) “Redemption Amount” means (i) the portion of the Principal to be redeemed or otherwise with respect to

which this determination is being made, (ii) all accrued and unpaid Interest with respect to such portion of the Principal and (iii) accrued
and unpaid Late Charges with respect to such portion of such Principal and such Interest, if any.

 
(cc) “Redemption Dates” means, collectively, the Event of Default Redemption Date and the Change of

Control Redemption Date, each of the foregoing, individually, a Redemption Date.
 
(dd) “Redemption Notices” means, collectively, the Event of Default Redemption Notices and the Change of

Control Redemption Notices, each of the foregoing, individually, a Redemption Notice.
 
(ee) “Redemption Prices” means, collectively, the Event of Default Redemption Price, and the Change of

Control Redemption Price, each of the foregoing, individually, a Redemption Price.
 
(ff) “Related Fund” means, with respect to any Person, a fund or account managed by such Person or an

Affiliate of such Person.
 
(gg) “Required Holders” shall have the meaning set forth in the Securities Purchase Agreement.
 
(hh) “Securities Purchase Agreement” means that certain securities purchase agreement dated as of the

Subscription Date by and among the Company and the Buyers pursuant to which the Company issued the Notes to the Buyers.
 
(ii) “Security Agreement” shall have the meaning set forth in the Securities Purchase Agreement.
 
(jj) “Security Documents” shall have the meaning set forth in the Securities Purchase Agreement.
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(i) “Subject Entity” means any Person, Persons or Group or any Affiliate or associate of any such Person,

Persons or Group.
 
(kk) “Subscription Date” means December 26, 2017.
 
(ll) “Subsidiaries” means all joint ventures or entities in which the Company, directly or indirectly, owns capital

stock or an equity or similar interest, including any subsidiaries formed or acquired after the Subscription Date.
 
(i) “Successor Entity” means one or more Person or Persons (or, if so elected by the Required Holders, the

Company or Parent Entity) formed by, resulting from or surviving any Fundamental Transaction or one or more Person or Persons (or, if so
elected by the Required Holders, the Company or the Parent Entity) with which such Fundamental Transaction shall have been entered
into.

 
(ii) “Transaction Documents” shall have the meaning set forth in the Securities Purchase Agreement.
 

[Signature Page Follows]
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IN WITNESS WHEREOF, the Company has caused this Note to be duly executed as of the Issuance Date set out above.

 
 Workhorse Group Inc.
  
 By:  
 Name:
 Title:
 

 



Exhibit 10.1
 

SECURITIES PURCHASE AGREEMENT
 

SECURITIES PURCHASE AGREEMENT  (the “Agreement”), dated as of December 26, 2017, by and among (i) Workhorse
Group Inc., a Nevada corporation, with headquarters located at 100 Commerce Drive, Loveland, Ohio 45140 (the “Company”), (ii)
Surefly, Inc., a newly formed indirect Subsidiary (as hereinafter defined) of the Company incorporated in the State of Delaware (“SFI”),
solely with respect to Sections 4(o) and 4(p) hereof and (iii) the investors listed on the Schedule of Buyers attached hereto (individually, a
“Buyer” and collectively, the “Buyers”).

 
WHEREAS:
 
A. The Company and each Buyer is executing and delivering this Agreement in reliance upon the exemption from securities

registration afforded by Section 4(a)(2) of the Securities Act of 1933, as amended (the “1933 Act”), and Rule 506(b) of Regulation D
(“Regulation D”) as promulgated by the United States Securities and Exchange Commission (the “SEC”) under the 1933 Act.

 
B. The Company has authorized a new series of senior secured notes of the Company, in substantially the form attached hereto as

Exhibit A (the “Notes”).
 
C. Each Buyer wishes to purchase, and the Company wishes to sell, upon the terms and conditions stated in this Agreement, that

aggregate principal amount of Notes set forth opposite such Buyer’s name in column (3) on the Schedule of Buyers attached hereto (which
aggregate principal amount of Notes for all Buyers shall be $5,750,000).

 
D. The Notes will rank senior to all future indebtedness of the Company and its Subsidiaries (as defined below), will be

guaranteed by Workhorse Technologies Inc., a Subsidiary (as defined in Section 3(a)) of the Company (“WTI”), and SFI, as evidenced by a
guarantee agreement, in the form attached hereto as Exhibit B (as amended or modified from time to time in accordance with its terms, the
“Guarantee Agreement ”), and will be secured by (i) a first priority perfected security interest (subject to Permitted Liens under and as
defined in the Notes) in all assets of SFI, as evidenced by a pledge and security agreement, substantially in the form attached hereto as
Exhibit C, (as amended or modified from time to time in accordance with its terms, the “Security Agreement ”) and (ii) a first priority,
perfected security interest in all shares of SFI’s common stock pledged by WTI, as evidenced by the pledge agreement attached hereto as
Exhibit D (as amended or modified from time to time in accordance with its terms, the “Pledge Agreement”).

 
NOW, THEREFORE, the Company and each Buyer hereby agree as follows:
 
1. PURCHASE AND SALE OF NOTES.

 
(a) Purchase of Notes. Subject to the satisfaction (or waiver) of the conditions set forth in Sections 6 and 7 below, the

Company shall issue and sell to each Buyer, and each Buyer severally, but not jointly, agrees to purchase from the Company on the Closing
Date (as defined below), a principal amount of Notes as is set forth opposite such Buyer’s name in column (3) on the Schedule of Buyers
(the “Closing”).

 

 



 

 
(b) Closing. The date and time of the Closing (the “Closing Date”) shall be 10:00 a.m., New York City time, on the date

hereof (or such other date and time as is mutually agreed to by the Company and each Buyer) after notification of satisfaction (or waiver)
of the conditions to the Closing set forth in Sections 6 and 7 below, at the offices of Schulte Roth & Zabel LLP, 919 Third Avenue, New
York, New York 10022.

 
(c) Purchase Price. The aggregate purchase price for the Notes to be purchased by each Buyer at the Closing (the “ Purchase

Price”) shall be the amount set forth opposite each Buyer’s name in column (4) of the Schedule of Buyers. Each Buyer shall pay $1,000 for
each $1,150 of principal amount of Notes to be purchased by such Buyer at the Closing.

 
(d) Form of Payment. On the Closing Date, (i) each Buyer shall pay for the Notes to be issued and sold to such Buyer at the

Closing by paying: (1) 96.5% of its Purchase Price to the Company (less, in the case of the applicable Buyers, the amounts withheld
pursuant to Section 4(f)), by wire transfer of immediately available funds in accordance with the Company’s written wire instructions and
(2) 3.5% of its Purchase Price to the Placement Agent (as defined in Section 3(g)) by wire transfer of immediately available funds in
accordance with the Placement Agent’s written wire instructions and (ii) the Company shall deliver to each Buyer the Notes (allocated in
the principal amounts as such Buyer shall request) which such Buyer is then purchasing hereunder, duly executed on behalf of the
Company and registered in the name of such Buyer or its designee.

 
2. BUYER’S REPRESENTATIONS AND WARRANTIES . Each Buyer, severally and not jointly, represents and warrants with

respect to only itself that, as of the date hereof and as of the Closing Date:
 

(a) No Public Sale or Distribution. Such Buyer is acquiring the Notes for its own account and not with a view towards, or for
resale in connection with, the public sale or distribution thereof, except pursuant to sales registered or exempted under the 1933 Act;
provided, however, that by making the representations herein, such Buyer does not agree to hold any of the Notes for any minimum or
other specific term and reserves the right to dispose of the Notes at any time in accordance with or pursuant to a registration statement or an
exemption under the 1933 Act. Such Buyer is acquiring the Notes hereunder in the ordinary course of its business. Such Buyer does not
presently have any agreement or understanding, directly or indirectly, with any Person (as defined below) to distribute any of the Notes. For
purposes of this Agreement, “Person” means an individual, a limited liability company, a partnership, a joint venture, a corporation, a trust,
an unincorporated organization, any other entity and any government or any department or agency thereof.

 
(b) Accredited Investor Status. Such Buyer is an “accredited investor” as that term is defined in Rule 501(a) of Regulation D.

 
(c) Reliance on Exemptions. Such Buyer understands that the Notes are being offered and sold to it in reliance on specific

exemptions from the registration requirements of United States federal and state securities laws and that the Company is relying in part
upon the truth and accuracy of, and such Buyer’s compliance with, the representations, warranties, agreements, acknowledgments and
understandings of such Buyer set forth herein in order to determine the availability of such exemptions and the eligibility of such Buyer to
acquire the Notes.
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(d) Information. Such Buyer and its advisors, if any, have been furnished with all materials relating to the business, finances

and operations of the Company and materials relating to the offer and sale of the Notes that have been requested by such Buyer. Such
Buyer and its advisors, if any, have been afforded the opportunity to ask questions of the Company. Neither such inquiries nor any other
due diligence investigations conducted by such Buyer or its advisors, if any, or its representatives shall modify, amend or affect such
Buyer’s right to rely on the Company’s representations and warranties contained herein. Such Buyer understands that its investment in the
Notes involves a high degree of risk. Such Buyer has sought such accounting, legal and tax advice as it has considered necessary to make
an informed investment decision with respect to its acquisition of the Notes.

 
(e) No Governmental Review. Such Buyer understands that no United States federal or state agency or any other government

or governmental agency has passed on or made any recommendation or endorsement of the Notes or the fairness or suitability of the
investment in the Notes nor have such authorities passed upon or endorsed the merits of the offering of the Notes.

 
(f) Transfer or Resale. Such Buyer understands that: (i) the Notes have not been and are not being registered under the 1933

Act or any state securities laws, and may not be offered for sale, sold, assigned or transferred unless (A) subsequently registered thereunder,
(B) such Buyer shall have delivered to the Company an opinion of counsel, in a generally acceptable form, to the effect that such Notes to
be sold, assigned or transferred may be sold, assigned or transferred pursuant to an exemption from such registration, or (C) such Buyer
provides the Company with reasonable assurance that such Notes can be sold, assigned or transferred pursuant to Rule 144 or Rule 144A
promulgated under the 1933 Act, as amended, (or a successor rule thereto) (collectively, “ Rule 144”); (ii) any sale of the Notes made in
reliance on Rule 144 may be made only in accordance with the terms of Rule 144 and further, if Rule 144 is not applicable, any resale of
the Notes under circumstances in which the seller (or the Person) through whom the sale is made) may be deemed to be an underwriter (as
that term is defined in the 1933 Act) may require compliance with some other exemption under the 1933 Act or the rules and regulations of
the SEC thereunder; and (iii) neither the Company nor any other Person is under any obligation to register the Notes under the 1933 Act or
any state securities laws or to comply with the terms and conditions of any exemption thereunder. Notwithstanding the foregoing, the Notes
may be pledged in connection with a bona fide margin account or other loan or financing arrangement secured by the Notes and such
pledge of Notes shall not be deemed to be a transfer, sale or assignment of the Notes hereunder, and no Buyer effecting a pledge of Notes
shall be required to provide the Company with any notice thereof or otherwise make any delivery to the Company pursuant to this
Agreement or any other Transaction Document (as defined in Section 3(b)), including, without limitation, this Section 2(f).
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(g) Legends. Such Buyer understands that the certificates or other instruments representing the Notes, except as set forth

below, shall bear a restrictive legend in substantially the following form (and a stop-transfer order may be placed against transfer of such
stock certificates):

 
THE SECURITIES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN REGISTERED
UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR APPLICABLE STATE SECURITIES
LAWS. THE SECURITIES MAY NOT BE OFFERED FOR SALE, SOLD, TRANSFERRED OR
ASSIGNED (I) IN THE ABSENCE OF (A) AN EFFECTIVE REGISTRATION STATEMENT FOR
THE SECURITIES UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR (B) AN OPINION
OF COUNSEL SELECTED BY THE HOLDER, IN A GENERALLY ACCEPTABLE FORM, THAT
REGISTRATION IS NOT REQUIRED UNDER SAID ACT OR (II) UNLESS SOLD PURSUANT TO
RULE 144 OR RULE 144A UNDER SAID ACT. NOTWITHSTANDING THE FOREGOING, THE
SECURITIES MAY BE PLEDGED IN CONNECTION WITH A BONA FIDE MARGIN ACCOUNT
OR OTHER LOAN OR FINANCING ARRANGEMENT SECURED BY THE SECURITIES.

 
The legend set forth above shall be removed and the Company shall issue a certificate without such legend to the holder of the Notes upon
which it is stamped, if (i) such Notes are registered for resale under the 1933 Act, (ii) in connection with a sale, assignment or other
transfer, such holder provides the Company with an opinion of counsel, in a generally acceptable form, to the effect that such sale,
assignment or transfer of the Notes may be made without registration under the applicable requirements of the 1933 Act, or (iii) the Notes
can be sold, assigned or transferred pursuant to Rule 144 or Rule 144A.

 
(h) Validity; Enforcement . This Agreement has been duly and validly authorized, executed and delivered on behalf of such

Buyer and shall constitute the legal, valid and binding obligations of such Buyer enforceable against such Buyer in accordance with their
respective terms, except as such enforceability may be limited by general principles of equity or to applicable bankruptcy, insolvency,
reorganization, moratorium, liquidation and other similar laws relating to, or affecting generally, the enforcement of applicable creditors’
rights and remedies.

 
(i) No Conflicts. The execution, delivery and performance by such Buyer of this Agreement and the consummation by such

Buyer of the transactions contemplated hereby will not (i) result in a violation of the organizational documents of such Buyer or (ii)
conflict with, or constitute a default (or an event which with notice or lapse of time or both would become a default) under, or give to others
any rights of termination, amendment, acceleration or cancellation of, any agreement, indenture or instrument to which such Buyer is a
party, or (iii) result in a violation of any law, rule, regulation, order, judgment or decree (including federal and state securities laws)
applicable to such Buyer, except in the case of clauses (ii) and (iii) above, for such conflicts, defaults, rights or violations which would not,
individually or in the aggregate, reasonably be expected to have a material adverse effect on the ability of such Buyer to perform its
obligations hereunder.
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3. REPRESENTATIONS AND WARRANTIES OF THE COMPANY.

 
The Company represents and warrants to each of the Buyers that, as of the date hereof and as of the Closing Date:

 
( a ) Organization and Qualification. Each of the Company and each of its “Subsidiaries” (which for purposes of this

Agreement means any entity in which the Company, directly or indirectly, owns any of the capital stock or holds an equity or similar
interest) are entities duly organized and validly existing and in good standing under the laws of the jurisdiction in which they are formed,
and have the requisite power and authorization to own their properties and to carry on their business as now being conducted and as
presently proposed to be conducted. Each of the Company and each of its Subsidiaries is duly qualified as a foreign entity to do business
and is in good standing in every jurisdiction in which its ownership of property or the nature of the business conducted by it makes such
qualification necessary, except to the extent that the failure to be so qualified or be in good standing would not reasonably be expected to
have a Material Adverse Effect. As used in this Agreement, “ Material Adverse Effect” means any material adverse effect on the business,
properties, assets, liabilities, operations, results of operations, condition (financial or otherwise) or prospects of the Company and its
Subsidiaries, individually or taken as a whole, or on the transactions contemplated hereby or on the other Transaction Documents or by the
agreements and instruments to be entered into in connection herewith or therewith, or on the authority or ability of the Company to perform
any of its obligations under any of the Transaction Documents. The Company has no Subsidiaries except as set forth on Schedule 3(a).

 
(b) Authorization; Enforcement; Validity. The Company has the requisite power and authority to enter into and perform its

obligations under this Agreement, the Notes, the Security Documents (as defined below) and each of the other agreements entered into by
the parties hereto in connection with the transactions contemplated by this Agreement (collectively, the “ Transaction Documents”) and to
issue the Notes in accordance with the terms hereof and thereof. The execution and delivery of this Agreement and the other Transaction
Documents by the Company and the consummation by the Company of the transactions contemplated hereby and thereby, including,
without limitation, the issuance of the Notes, have been duly authorized by the Company’s Board of Directors and (other than the filing of
a Form D with the SEC and other filings as may be required by state securities agencies) no further filing, consent, or authorization is
required by the Company, its Board of Directors or its shareholders. This Agreement and the other Transaction Documents have been duly
executed and delivered by the Company, and constitute the legal, valid and binding obligations of the Company, enforceable against the
Company in accordance with their respective terms, except as such enforceability may be limited by general principles of equity or
applicable bankruptcy, insolvency, reorganization, moratorium, liquidation or similar laws relating to, or affecting generally, the
enforcement of applicable creditors’ rights and remedies. Each of the Subsidiaries party to any of the Transaction Documents has the
requisite power and authority to enter into and perform its obligations under such Transaction Documents. The execution and delivery by
the Subsidiaries party to any of the Transaction Documents of such Transaction Documents and the consummation by such Subsidiaries of
the transactions contemplated thereby have been duly authorized by such Subsidiaries’ respective boards of directors (or other applicable
governing body) and (other than filings as may be required by state securities agencies) no further filing, consent, or authorization is
required by such Subsidiaries, their respective boards of directors (or other applicable governing body) or shareholders (or other applicable
owners of equity of such Subsidiaries). The Transaction Documents to which any of the Subsidiaries are parties have been duly executed
and delivered by such Subsidiaries, and constitute the legal, valid and binding obligations of such Subsidiaries, enforceable against them in
accordance with their respective terms, except as such enforceability may be limited by general principles of equity or applicable
bankruptcy, insolvency, reorganization, moratorium, liquidation or similar laws relating to, or affecting generally, the enforcement of
applicable creditors’ rights and remedies. For purposes of this Agreement, the term “ Security Documents” means Guarantee Agreement,
the Security Agreement, the Pledge Agreement, any account control agreement, any and all financing statements, fixture filings, security
agreements, pledges, assignments, mortgages, deeds of trust, opinions of counsel, and all other documents requested by the Collateral
Agent to create, perfect, and continue perfected or to better perfect the Collateral Agent’s security interest in and liens on all of the assets of
the Company and each of its Subsidiaries (whether now owned or hereafter arising or acquired, tangible or intangible, real or personal),
and in order to fully consummate all of the transactions contemplated hereby and under the other Transaction Documents.
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(c) Issuance of Securities. The issuance of the Notes is duly authorized and, upon issuance, the Notes shall be validly issued

and free from all preemptive or similar rights, taxes, liens, charges and other encumbrances with respect to the issue thereof. Assuming the
accuracy of each of the representations and warranties set forth in Section 2 of this Agreement, the offer and issuance by the Company of
the Notes is exempt from registration under the 1933 Act.

 
(d) No Conflicts. The execution, delivery and performance of the Transaction Documents by the Company and any of its

Subsidiaries parties to any of the Transaction Documents and the consummation by the Company and any of its Subsidiaries of the
transactions contemplated hereby and thereby (including, without limitation, the issuance of the Notes) will not (i) result in a violation of
the Company’s Articles of Incorporation, as amended and as in effect on the date hereof (the “ Articles of Incorporation”), or the
Company’s Bylaws, as amended and as in effect on the date hereof (the “Bylaws”), any memorandum of association, certificate of
incorporation, certificate of formation, bylaws, any certificate of designations or other constituent documents of the Company or any of its
Subsidiaries, any capital stock of the Company or any of its Subsidiaries or the articles of association or bylaws of the Company or any of
its Subsidiaries or (ii) conflict with, or constitute a default (or an event which with notice or lapse of time or both would become a default)
in any respect under, or give to others any rights of termination, amendment, acceleration or cancellation of, any agreement, indenture or
instrument to which the Company or any of its Subsidiaries is a party, or (iii) result in a violation of any law, rule, regulation, order,
judgment or decree (including other foreign, federal and state securities laws and regulations and the rules and regulations of the Nasdaq
Capital Market (the “Principal Market”) and including all applicable laws of the State of Nevada, the State of Ohio, the State of Delaware
and any foreign, federal and state laws, rules and regulations) applicable to the Company or any of its Subsidiaries or by which any property
or asset of the Company or any of its Subsidiaries is bound or affected. Nothing in the Notes or any other Transaction Document violate
any applicable usury laws and the original issue discount, together with any other interest or amounts payable under the Notes and each
other Transaction Documents, collectively, do not exceed the maximum rate permitted by applicable law.
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(e) Consents. Neither the Company nor any of its Subsidiaries is required to obtain any consent, authorization or order of, or

make any filing or registration with (other than the filing of a Form D with the SEC and other filings as may be required by state securities
agencies), any court, governmental agency or any regulatory or self-regulatory agency or any other Person in order for it to execute, deliver
or perform any of its obligations under or contemplated by the Transaction Documents, in each case in accordance with the terms hereof or
thereof. All consents, authorizations, orders, filings and registrations which the Company or any of its Subsidiaries is required to obtain
pursuant to the preceding sentence have been obtained or effected on or prior to the Closing Date (or in the case of the filings detailed
above, will be made timely after the Closing Date), and the Company and its Subsidiaries is unaware of any facts or circumstances that
might prevent the Company or any of its Subsidiaries from obtaining or effecting any of the registration, application or filings pursuant to
the preceding sentence. The Company is not in violation of the listing requirements of the Principal Market and has no knowledge of any
facts or circumstances that would reasonably lead to delisting or suspension of the Common Stock in the foreseeable future. The issuance
by the Company of the Notes shall not have the effect of delisting or suspending the Common Stock from the Principal Market.

 
(f) Acknowledgment Regarding Buyer’s Purchase of Securities. The Company acknowledges and agrees that each Buyer is

acting solely in the capacity of an arm’s length purchaser with respect to the Transaction Documents and the transactions contemplated
hereby and thereby and that no Buyer is (i) an officer or director of the Company or any of its Subsidiaries, (ii) an “affiliate” of the
Company or any of its Subsidiaries (as defined in Rule 144) or (iii) to the knowledge of the Company, a “beneficial owner” of more than
10% of the shares of Common Stock (as defined for purposes of Rule 13d-3 of the Securities Exchange Act of 1934, as amended (the
“1934 Act”)). The Company further acknowledges that no Buyer is acting as a financial advisor or fiduciary of the Company or any of its
Subsidiaries (or in any similar capacity) with respect to the Transaction Documents and the transactions contemplated hereby and thereby,
and any advice given by a Buyer or any of its representatives or agents in connection with the Transaction Documents and the transactions
contemplated hereby and thereby is merely incidental to such Buyer’s purchase of the Notes. The Company further represents to each
Buyer that the Company’s decision to enter into the Transaction Documents has been based solely on the independent evaluation by the
Company and its representatives.

 
(g) No General Solicitation; Placement Agent’s Fees . Neither the Company, nor any of its Subsidiaries or affiliates, nor any

Person acting on its or their behalf, has engaged in any form of general solicitation or general advertising (within the meaning of Regulation
D) in connection with the offer or sale of the Notes. The Company shall be responsible for the payment of any placement agent’s fees,
financial advisory fees, or brokers’ commissions (other than for persons engaged by any Buyer or its investment advisor) relating to or
arising out of the transactions contemplated hereby, including, without limitation, any placement agent fees payable to Oppenheimer & Co.
Inc., as placement agent (the “Placement Agent”) in connection with the sale of the Notes. The Company shall pay, and hold each Buyer
harmless against, any liability, loss or expense (including, without limitation, attorney’s fees and out-of-pocket expenses) arising in
connection with any such claim. The Company acknowledges that it has engaged the Placement Agent in connection with the sale of the
Notes. Other than the Placement Agent, neither the Company nor any of its Subsidiaries has engaged any placement agent or other agent in
connection with the sale of the Notes.
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(h) No Integrated Offering. None of the Company, its Subsidiaries, any of their affiliates, nor any Person acting on their

behalf has, directly or indirectly, made any offers or sales of any security or solicited any offers to buy any security, under circumstances
that would require registration of the issuance of any of the Notes under the 1933 Act, whether through integration with prior offerings or
otherwise, or cause this offering of the Notes to require approval of shareholders of the Company for purposes of the 1933 Act or any
applicable shareholder approval provisions, including, without limitation, under the rules and regulations of any exchange or automated
quotation system on which any of the securities of the Company are listed or designated for quotation. None of the Company, its
Subsidiaries, their affiliates nor any Person acting on their behalf will take any action or steps referred to in the preceding sentence that
would require registration of the issuance of any of the Notes under the 1933 Act or cause the offering of any of the Notes to be integrated
with other offerings for purposes of any such applicable shareholder approval provisions.

 
(i) SEC Documents; Financial Statements. During the two (2) years prior to the date hereof, the Company has timely filed all

reports, schedules, forms, statements and other documents required to be filed by it with the SEC pursuant to the reporting requirements of
the 1934 Act (all of the foregoing filed prior to the date hereof or prior to the Closing Date, and all exhibits included therein and financial
statements, notes and schedules thereto and documents incorporated by reference therein being hereinafter referred to as the “SEC
Documents”). The Company has delivered to the Buyers or their respective representatives true, correct and complete copies of the SEC
Documents not available on the EDGAR system. As of their respective filing dates, the SEC Documents complied in all material respects
with the requirements of the 1934 Act and the rules and regulations of the SEC promulgated thereunder applicable to the SEC Documents,
and none of the SEC Documents, at the time they were filed with the SEC, contained any untrue statement of a material fact or omitted to
state a material fact required to be stated therein or necessary in order to make the statements therein, in the light of the circumstances under
which they were made, not misleading. As of their respective filing dates, the financial statements of the Company included in the SEC
Documents complied as to form in all material respects with applicable accounting requirements and the published rules and regulations of
the SEC with respect thereto. Such financial statements have been prepared in accordance with generally accepted accounting principles,
consistently applied, during the periods involved (“GAAP”) (except (i) as may be otherwise indicated in such financial statements or the
notes thereto, or (ii) in the case of unaudited interim statements, to the extent they may exclude footnotes or may be condensed or summary
statements) and fairly present in all material respects the financial position of the Company and its Subsidiaries as of the dates thereof and
the results of its operations and cash flows for the periods then ended (subject, in the case of unaudited statements, to normal year-end audit
adjustments which will not be material either individually or in the aggregate). No other information provided by or on behalf of the
Company to any of the Buyers which is not included in the SEC Documents, including, without limitation, information referred to in
Section 2(d) of this Agreement or in the disclosure schedules to this Agreement, contains any untrue statement of a material fact or omits to
state any material fact necessary in order to make the statements therein, in the light of the circumstance under which they are or were
made, not misleading.
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(j) Absence of Certain Changes. Except as disclosed in Schedule 3(j), since December 31, 2016, there has been no material

adverse change and no material adverse development in the business, assets, liabilities, properties, operations, condition (financial or
otherwise), results of operations or prospects of the Company or any of its Subsidiaries. Except as disclosed in Schedule 3(j), since
December 31, 2016, neither the Company nor any of its Subsidiaries has (i) declared or paid any dividends, (ii) sold any assets, individually
or in the aggregate, in excess of $150,000 outside of the ordinary course of business or (iii) had capital expenditures, individually or in the
aggregate, in excess of $150,000. Neither the Company nor any of its Subsidiaries has taken any steps to seek protection pursuant to any
law or statute relating to bankruptcy, insolvency, reorganization, receivership, liquidation or winding up nor does the Company or any
Subsidiary have any knowledge or reason to believe that any of its respective creditors intend to initiate involuntary bankruptcy proceedings
or any actual knowledge of any fact that would reasonably lead a creditor to do so. The Company and its Subsidiaries, individually and on a
consolidated basis, are not as of the date hereof, and after giving effect to the transactions contemplated hereby to occur at the Closing, will
not be Insolvent (as defined below). For purposes of this Section 3(j), “Insolvent” means, with respect to any Person, (i) the present fair
saleable value of such Person’s assets is less than the amount required to pay such Person’s total Indebtedness (as defined in Section 3(p)),
(ii) such Person is unable to pay its debts and liabilities, subordinated, contingent or otherwise, as such debts and liabilities become absolute
and matured, (iii) such Person intends to incur or believes that it will incur debts that would be beyond its ability to pay as such debts
mature or (iv) such Person has unreasonably small capital with which to conduct the business in which it is engaged as such business is
now conducted and is proposed to be conducted.

 
(k) No Undisclosed Events, Liabilities, Developments or Circumstances. No event, liability, development or circumstance has

occurred or exists, or is contemplated to occur with respect to the Company, its Subsidiaries or their respective business, properties,
prospects, operations or financial condition, that would be required to be disclosed by the Company under applicable securities laws on a
registration statement on Form S-1 filed with the SEC relating to an issuance and sale by the Company of its Common Stock and which has
not been publicly announced.

 
(l) Conduct of Business; Regulatory Permits. Neither the Company nor any of its Subsidiaries is in violation of any term of or

in default under any certificate of designations of any outstanding series of preferred stock of the Company (if any), its Articles of
Incorporation or Bylaws or their organizational charter or memorandum of association or certificate of incorporation or articles of
association or bylaws, respectively. Neither the Company nor any of its Subsidiaries is in violation of any judgment, decree or order or any
statute, ordinance, rule or regulation applicable to the Company or any of its Subsidiaries, and neither the Company nor any of its
Subsidiaries will conduct its business in violation of any of the foregoing, except for possible violations which could not, individually or in
the aggregate, reasonably be expected to have a Material Adverse Effect. Without limiting the generality of the foregoing, the Company is
not in violation of any of the rules, regulations or requirements of the Principal Market and has no knowledge of any facts or circumstances
that would reasonably lead to delisting or suspension of the Common Stock by the Principal Market in the foreseeable future. During the
two (2) years prior to the date hereof, the Common Stock has been designated for quotation on the Principal Market. During the two (2)
years prior to the date hereof, (i) trading in the Common Stock has not been suspended by the SEC or the Principal Market and (ii) the
Company has received no communication, written or oral, from the SEC or the Principal Market regarding the suspension or delisting of
the Common Stock from the Principal Market. The Company and its Subsidiaries possess all certificates, authorizations and permits issued
by the appropriate federal, state or foreign regulatory authorities necessary to conduct their respective businesses, except where the failure
to possess such certificates, authorizations or permits would not have, individually or in the aggregate, a Material Adverse Effect, and
neither the Company nor any such Subsidiary has received any notice of proceedings relating to the revocation or modification of any such
certificate, authorization or permit.
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(m) Foreign Corrupt Practices. Neither the Company, nor any of its Subsidiaries, nor any director, officer, agent, employee or

other Person acting on behalf of the Company or any of its Subsidiaries has, in the course of its actions for, or on behalf of, the Company or
any of its Subsidiaries (i) used any corporate funds for any unlawful contribution, gift, entertainment or other unlawful expenses relating to
political activity; (ii) made any direct or indirect unlawful payment to any foreign or domestic government official or employee from
corporate funds; (iii) violated or is in violation of any provision of the U.S. Foreign Corrupt Practices Act of 1977, as amended; or (iv)
made any unlawful bribe, rebate, payoff, influence payment, kickback or other unlawful payment to any foreign or domestic government
official or employee.

 
(n) Sarbanes-Oxley Act. The Company is in compliance with any and all applicable requirements of the Sarbanes-Oxley Act

of 2002, as amended, that are effective as of the date hereof, and any and all applicable rules and regulations promulgated by the SEC
thereunder that are effective as of the date hereof.

 
(o) Transactions With Affiliates. None of the officers, directors or employees of the Company or any of its Subsidiaries is

presently a party to any transaction with the Company or any of its Subsidiaries (other than for ordinary course services as employees,
officers or directors), including any contract, agreement or other arrangement providing for the furnishing of services to or by, providing
for rental of real or personal property to or from, or otherwise requiring payments to or from any such officer, director or employee or, to
the knowledge of the Company or any of its Subsidiaries, any corporation, partnership, trust or other entity in which any such officer,
director, or employee has a substantial interest or is an officer, director, employee, trustee or partner.
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(p) Indebtedness and Other Contracts. Neither the Company nor any of its Subsidiaries (i) except as disclosed in Schedule 3(p)

(i), has any outstanding Indebtedness (as defined below), (ii) is a party to any contract, agreement or instrument, the violation of which, or
default under which, by the other party(ies) to such contract, agreement or instrument could reasonably be expected to result in a Material
Adverse Effect, (iii) is in violation of any term of or in default under any contract, agreement or instrument relating to any Indebtedness,
except where such violations and defaults would not result, individually or in the aggregate, in a Material Adverse Effect, (iv) is a party to
any contract, agreement or instrument relating to any Indebtedness, the performance of which, in the judgment of the Company’s officers,
has or is expected to have a Material Adverse Effect, or (v) except as disclosed in Schedule 3(p)(v), has any outstanding Indebtedness that
is secured by any liens. Schedule 3(p) provides a detailed description of the material terms of any such outstanding Indebtedness. For
purposes of this Agreement: (x) “Indebtedness” of any Person means, without duplication (A) all indebtedness for borrowed money, (B)
all obligations issued, undertaken or assumed as the deferred purchase price of property or services, including, without limitation, “capital
leases” in accordance with GAAP (other than trade payables entered into in the ordinary course of business consistent with past practice),
(C) all reimbursement or payment obligations with respect to letters of credit, surety bonds and other similar instruments, (D) all obligations
evidenced by notes, bonds, debentures or similar instruments, including obligations so evidenced incurred in connection with the
acquisition of property, assets or businesses, (E) all indebtedness created or arising under any conditional sale or other title retention
agreement, or incurred as financing, in either case with respect to any property or assets acquired with the proceeds of such indebtedness
(even though the rights and remedies of the seller or bank under such agreement in the event of default are limited to repossession or sale of
such property), (F) all monetary obligations under any leasing or similar arrangement which, in connection with GAAP, consistently
applied for the periods covered thereby, is classified as a capital lease, (G) all indebtedness referred to in clauses (A) through (F) above
secured by (or for which the holder of such Indebtedness has an existing right, contingent or otherwise, to be secured by) any mortgage,
deed of trust, lien, pledge, charge, security interest or other encumbrance of any nature whatsoever in or upon any property or assets
(including accounts and contract rights) with respect to any asset or property owned by any Person, even though the Person which owns
such assets or property has not assumed or become liable for the payment of such indebtedness, and (H) all Contingent Obligations in
respect of indebtedness or obligations of others of the kinds referred to in clauses (A) through (G) above; and (y) “Contingent Obligation”
means, as to any Person, any direct or indirect liability, contingent or otherwise, of that Person with respect to any Indebtedness, lease,
dividend or other obligation of another Person if the primary purpose or intent of the Person incurring such liability, or the primary effect
thereof, is to provide assurance to the obligee of such liability that such liability will be paid or discharged, or that any agreements relating
thereto will be complied with, or that the holders of such liability will be protected (in whole or in part) against loss with respect thereto.

 
(q) Absence of Litigation. There is no action, suit, proceeding, inquiry or investigation before or by the Principal Market, any

court, public board, government agency, self-regulatory organization or body pending or, to the knowledge of the Company, threatened
against or affecting the Company or any of its Subsidiaries, the Common Stock or any of the Company’s Subsidiaries or any of the
Company’s or its Subsidiaries’ officers or directors, whether of a civil or criminal nature or otherwise, in their capacities as such, except as
set forth in Schedule 3(q). The matters set forth in Schedule 3(q) would not reasonably be expected to have a Material Adverse Effect.
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(r) Insurance. The Company and each of its Subsidiaries are insured by insurers of recognized financial responsibility against

such losses and risks and in such amounts as management of the Company believes to be prudent and customary in the businesses in which
the Company and its Subsidiaries are engaged. Neither the Company nor any such Subsidiary has been refused any insurance coverage
sought or applied for and neither the Company nor any such Subsidiary has any reason to believe that it will not be able to renew its existing
insurance coverage as and when such coverage expires or to obtain similar coverage from similar insurers as may be necessary to continue
its business at a cost that would not have a Material Adverse Effect.

 
(s) Employee Relations.

 
(i) Neither the Company nor any of its Subsidiaries is a party to any collective bargaining agreement or employs any

member of a union. The Company and its Subsidiaries believe that their relations with their respective employees are good. No executive
officer of the Company or any of its Subsidiaries (as defined in Rule 501(f) of the 1933 Act) has notified the Company or any such
Subsidiary that such officer intends to leave the Company or any such Subsidiary or otherwise terminate such officer’s employment with
the Company or any such Subsidiary. No executive officer of the Company or any of its Subsidiaries, to the knowledge of the Company or
any of its Subsidiaries, is, or is now expected to be, in violation of any material term of any employment contract, confidentiality,
disclosure or proprietary information agreement, non-competition agreement, or any other contract or agreement or any restrictive
covenant, and the continued employment of each such executive officer does not subject the Company or any of its Subsidiaries to any
liability with respect to any of the foregoing matters.
 

(ii) The Company and its Subsidiaries are in compliance with all federal, state, local and foreign laws and regulations
respecting labor, employment and employment practices and benefits, terms and conditions of employment and wages and hours, except
where failure to be in compliance would not, either individually or in the aggregate, reasonably be expected to result in a Material Adverse
Effect.

 
(t) Title. Except as set forth in Schedule 3(p)(i), the Company and its Subsidiaries have good and marketable title in fee simple

to all real property and good and marketable title to all personal property owned by them which is material to the business of the Company
and its Subsidiaries, in each case free and clear of all liens, encumbrances and defects except such as do not materially affect the value of
such property and do not interfere with the use made and proposed to be made of such property by the Company and any of its Subsidiaries.
Any real property and facilities held under lease by the Company and any of its Subsidiaries are held by them under valid, subsisting and
enforceable leases with such exceptions as are not material and do not interfere with the use made and proposed to be made of such
property and buildings by the Company and its Subsidiaries.

 
(u) Intellectual Property Rights. The Company and its Subsidiaries own or possess adequate rights or licenses to use all

trademarks, trade names, service marks, service mark registrations, service names, original works of authorship, patents, patent rights,
copyrights, inventions, licenses, approvals, governmental authorizations, trade secrets and other intellectual property rights and all
applications and registrations therefor (“Intellectual Property Rights”) necessary to conduct their respective businesses as now conducted
and as presently proposed to be conducted. Each of patents owned by the Company or any of its Subsidiaries is listed in the SEC
Documents. None of the Company’s or its Subsidiaries’ Intellectual Property Rights have expired or terminated or have been abandoned or
are expected to expire or terminate or are expected to be abandoned, within three years from the date of this Agreement. The Company
does not have any knowledge of any infringement by the Company or its Subsidiaries of Intellectual Property Rights of others. There is no
claim, action or proceeding being made or brought, or to the knowledge of the Company or any of its Subsidiaries, being threatened,
against the Company or any of its Subsidiaries regarding its Intellectual Property Rights. Neither the Company nor any of its Subsidiaries is
aware of any facts or circumstances which might give rise to any of the foregoing infringements or claims, actions or proceedings. The
Company and its Subsidiaries have taken reasonable security measures to protect the secrecy, confidentiality and value of all of their
Intellectual Property Rights.
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(v) Environmental Laws. The Company and its Subsidiaries (i) are in compliance with any and all Environmental Laws (as

hereinafter defined), (ii) have received all permits, licenses or other approvals required of them under applicable Environmental Laws to
conduct their respective businesses and (iii) are in compliance with all terms and conditions of any such permit, license or approval where,
in each of the foregoing clauses (i), (ii) and (iii), the failure to so comply could be reasonably expected to have, individually or in the
aggregate, a Material Adverse Effect. The term “ Environmental Laws” means all federal, state, local or foreign laws relating to pollution
or protection of human health or the environment (including, without limitation, ambient air, surface water, groundwater, land surface or
subsurface strata), including, without limitation, laws relating to emissions, discharges, releases or threatened releases of chemicals,
pollutants, contaminants, or toxic or hazardous substances or wastes (collectively, “Hazardous Materials”) into the environment, or
otherwise relating to the manufacture, processing, distribution, use, treatment, storage, disposal, transport or handling of Hazardous
Materials, as well as all authorizations, codes, decrees, demands or demand letters, injunctions, judgments, licenses, notices or notice
letters, orders, permits, plans or regulations issued, entered, promulgated or approved thereunder.

 
(w) Subsidiary Rights. The Company or one of its Subsidiaries has the unrestricted right to vote, and (subject to limitations

imposed by applicable law) to receive dividends and distributions on, all capital securities of its Subsidiaries as owned by the Company or
such Subsidiary.

 
(x) Investment Company Status. Neither the Company nor any Subsidiary is, and upon consummation of the sale of the Notes,

and for so long any Buyer holds any Notes, will be, an “investment company,” a company controlled by an “investment company” or an
“affiliated person” of, or “promoter” or “principal underwriter” for, an “investment company” as such terms are defined in the Investment
Company Act of 1940, as amended.

 
(y) Tax Status. The Company and each of its Subsidiaries (i) has made or filed all U.S. federal, state and foreign income and

all other tax returns, reports and declarations required by any jurisdiction to which it is subject and all such returns, reports, and declarations
are true and correct in all material respects, (ii) has paid all taxes and other governmental assessments and charges that are material in
amount, shown or determined to be due on such returns, reports and declarations, except those being contested in good faith for which
adequate reserves have been set aside and (iii) has set aside on its books provision reasonably adequate for the payment of all taxes for
periods subsequent to the periods to which such returns, reports or declarations apply. There are no unpaid taxes in any material amount
claimed to be due by the taxing authority of any jurisdiction, and the officers of the Company know of no basis for any such claim.
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(z) Internal Accounting and Disclosure Controls. The Company and each of its Subsidiaries maintain a system of internal

accounting controls sufficient to provide reasonable assurance that (i) transactions are executed in accordance with management’s general
or specific authorizations, (ii) transactions are recorded as necessary to permit preparation of financial statements in conformity with GAAP
and to maintain asset and liability accountability, (iii) access to assets or incurrence of liabilities is permitted only in accordance with
management’s general or specific authorization and (iv) the recorded accountability for assets and liabilities is compared with the existing
assets and liabilities at reasonable intervals and appropriate action is taken with respect to any difference. The Company maintains
disclosure controls and procedures (as such term is defined in Rule 13a-15 under the 1934 Act) that are effective in ensuring that
information required to be disclosed by the Company in the reports that it files or submits under the 1934 Act is recorded, processed,
summarized and reported, within the time periods specified in the rules and forms of the SEC, including, without limitation, controls and
procedures designed to ensure that information required to be disclosed by the Company in the reports that it files or submits under the
1934 Act is accumulated and communicated to the Company’s management, including its principal executive officer or officers and its
principal financial officer or officers, as appropriate, to allow timely decisions regarding required disclosure. During the twelve months
prior to the date hereof neither the Company nor any of its Subsidiaries has received any notice or correspondence from any accountant
relating to any material weakness in any part of the system of internal accounting controls of the Company or any of its Subsidiaries.

 
(aa) Off Balance Sheet Arrangements . There is no transaction, arrangement, or other relationship between the Company and

an unconsolidated or other off balance sheet entity that is required to be disclosed by the Company in its 1934 Act filings and is not so
disclosed or that otherwise would be reasonably likely to have a Material Adverse Effect.

 
(bb) Ranking of Notes. Except as set forth in Schedule 3(bb), no Indebtedness of the Company or any of its Subsidiaries is

senior to or ranks pari passu with the Notes in right of payment, whether with respect of payment of redemptions, interest, damages or upon
liquidation or dissolution or otherwise.

 
(cc) Transfer Taxes . On the Closing Date, all stock transfer or other taxes (other than income or similar taxes) which are

required to be paid in connection with the sale and transfer of the Notes to be sold to each Buyer hereunder will be, or will have been, fully
paid or provided for by the Company, and all laws imposing such taxes will be or will have been complied with.
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(dd) Manipulation of Price. The Company has not, and to its knowledge no one acting on its behalf has, (i) taken, directly or

indirectly, any action designed to cause or to result, or that could reasonably be expected to cause or result, in the stabilization or
manipulation of the price of any security of the Company to facilitate the sale or resale of any of the Notes, (ii) other than the Placement
Agent, sold, bid for, purchased, or paid any compensation for soliciting purchases of, any of the Notes, or (iii) other than the Placement
Agent, paid or agreed to pay to any Person any compensation for soliciting another to purchase any other securities of the Company.

 
(ee) U.S. Real Property Holding Corporation. The Company is not, has never been, and so long as any Notes remain

outstanding, shall not become, a U.S. real property holding corporation within the meaning of Section 897 of the Internal Revenue Code of
1986, as amended, and the Company shall so certify upon any Buyer’s request.

 
(ff) Bank Holding Company Act. Neither the Company nor any of its Subsidiaries or affiliates is subject to the Bank Holding

Company Act of 1956, as amended (the “BHCA”) and to regulation by the Board of Governors of the Federal Reserve System (the
“Federal Reserve”). Neither the Company nor any of its Subsidiaries or affiliates owns or controls, directly or indirectly, five percent (5%)
or more of the outstanding shares of any class of voting securities or twenty-five percent (25%) or more of the total equity of a bank or any
entity that is subject to the BHCA and to regulation by the Federal Reserve. Neither the Company nor any of its Subsidiaries or affiliates
exercises a controlling influence over the management or policies of a bank or any entity that is subject to the BHCA and to regulation by
the Federal Reserve.

 
(gg) No Additional Agreements . Neither the Company nor any of its Subsidiaries has any agreement or understanding with

any Buyer with respect to the transactions contemplated by the Transaction Documents other than as specified in the Transaction
Documents.

 
(hh) Disclosure. Except for discussions specifically regarding the offer and sale of the Notes, the Company confirms that

neither it nor any other Person acting on its behalf has provided any of the Buyers or their agents or counsel with any information that
constitutes or could reasonably be expected to constitute material, nonpublic information concerning the Company or any of its
Subsidiaries, other than the existence of the transactions contemplated by this Agreement and the other Transaction Documents. The
Company understands and confirms that each of the Buyers will rely on the foregoing representations in effecting transactions in securities
of the Company. All disclosure provided to the Buyers regarding the Company and its Subsidiaries, their businesses and the transactions
contemplated hereby, including the schedules to this Agreement, furnished by or on behalf of the Company or any of its Subsidiaries is true
and correct and does not contain any untrue statement of a material fact or omit to state any material fact necessary in order to make the
statements made therein, in the light of the circumstances under which they were made, not misleading. All of the written information
furnished after the date hereof by or on behalf of the Company or any of its Subsidiaries to you pursuant to or in connection with this
Agreement and the other Transaction Documents, taken as a whole, will be true and correct in all material respects as of the date on which
such information is so provided and will not contain any untrue statement of a material fact or omit to state any material fact necessary in
order to make the statements made therein, in the light of the circumstances under which they are made, not misleading. Each press release
issued by the Company or any of its Subsidiaries during the twelve (12) months preceding the date of this Agreement did not at the time of
release contain any untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary in order to
make the statements therein, in the light of the circumstances under which they were made, not misleading. No event or circumstance has
occurred or information exists with respect to the Company or any of its Subsidiaries or its or their business, properties, liabilities,
prospects, operations (including results thereof) or conditions (financial or otherwise), which, under applicable law, rule or regulation,
requires public disclosure at or before the date hereof or announcement by the Company but which has not been so publicly announced or
disclosed. The Company acknowledges and agrees that no Buyer makes or has made any representations or warranties with respect to the
transactions contemplated hereby other than those specifically set forth in Section 2.
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(ii) Shell Company Status. The Company is not, and has not been for the last five years, an issuer identified in Rule 144(i)(1)

of the 1933 Act.
 

(jj) Stock Option Plans. Each stock option granted by the Company was granted (i) in accordance with the terms of the
applicable stock option plan of the Company and (ii) with an exercise price at least equal to the fair market value of the Common Stock on
the date such stock option would be considered granted under GAAP and applicable law. No stock option granted under the Company’s
stock option plan has been backdated. The Company has not knowingly granted, and there is no and has been no policy or practice of the
Company to knowingly grant, stock options prior to, or otherwise knowingly coordinate the grant of stock options with, the release or other
public announcement of material information regarding the Company or its Subsidiaries or their financial results or prospects.

 
(kk) No Disagreements with Accountants and Lawyers. There are no material disagreements of any kind presently existing, or

reasonably anticipated by the Company to arise, between the Company and the accountants and lawyers formerly or presently employed by
the Company and the Company is current with respect to any fees owed to its accountants and lawyers which could affect the Company’s
ability to perform any of its obligations under any of the Transaction Documents.

 
(ll) Compliance with Anti-Money Laundering Laws. The operations of the Company and its Subsidiaries are and have been

conducted at all times in compliance with applicable financial recordkeeping and reporting requirements and all other applicable U.S. and
non-U.S. anti-money laundering laws and regulations, including, but not limited to, those of the Currency and Foreign Transactions
Reporting Act of 1970, as amended, the USA Patriot Act of 2001 and the applicable money laundering statutes of all applicable
jurisdictions, the rules and regulations thereunder and any related or similar rules, regulations or guidelines, issued, administered or
enforced by any governmental agency (collectively, the “Anti-Money Laundering Laws”), and no action, suit or proceeding by or before
any court or governmental agency, authority or body or any arbitrator involving the Company or any of its Subsidiaries with respect to the
Anti-Money Laundering Laws is pending or, to the knowledge of the Company, threatened.
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(mm) No Conflicts with Sanctions Laws. Neither the Company nor any of the Subsidiaries has made any contribution or other

payment to any official of, or candidate for, any federal, state or foreign office in violation of any law which violation is required to be
disclosed in the Prospectus. Neither the Company nor any of its Subsidiaries, nor any director, officer, employee, agent, affiliate or other
person associated with or acting on behalf of the Company or any of its Subsidiaries or affiliates is, or is directly or indirectly owned or
controlled by, a Person that is currently the subject or the target of any sanctions administered or enforced by the U.S. government
(including, without limitation, the Office of Foreign Assets Control of the U.S. Department of the Treasury (“OFAC”) or the U.S.
Departments of State or Commerce and including, without limitation, the designation as a “specially designated national” or “blocked
person”), the United Nations Security Council (“UNSC”), the European Union, Her Majesty’s Treasury (“HMT”) or any other relevant
sanctions authority (collectively, “Sanctions”), or is the Company, any of its Subsidiaries located, organized or resident in a country or
territory that is the subject or target of a comprehensive embargo or Sanctions prohibiting trade with the country or territory, including,
without limitation, Crimea, Cuba, Iran, North Korea, Sudan and Syria (each, a “Sanctioned Country”); no action of the Company or any of
its Subsidiaries in connection with (i) the execution, delivery and performance of this Agreement and the other Transaction Documents, (ii)
the issuance and sale of the Notes or (iii) the direct or indirect use of proceeds from the Notes or the consummation of any other
transaction contemplated hereby or by the other Transaction Documents or the fulfillment of the terms hereof or thereof, will result in the
proceeds of the transactions contemplated hereby and by the other Transaction Documents being used, or loaned, contributed or otherwise
made available, directly or indirectly, to any Subsidiary, joint venture partner or other person or entity, for the purpose of (i) unlawfully
funding or facilitating any activities of or business with any person that, at the time of such funding or facilitation, is the subject or target of
Sanctions, (ii) unlawfully funding or facilitating any activities of or business in any Sanctioned Country or (iii) in any other manner that
will result in a violation by any Person (including any Person participating in the transaction, whether as underwriter, advisor, investor or
otherwise) of Sanctions. For the past five years, the Company and its Subsidiaries have not knowingly engaged in and are not now
knowingly engaged in any dealings or transactions with any person that at the time of the dealing or transaction is or was the subject or the
target of Sanctions or with any Sanctioned Country.

 
(nn) Anti-Bribery. Neither the Company, nor any of its Subsidiaries or affiliates, nor any director, officer, agent, employee or

other person associated with or acting on behalf of the Company, or any of its Subsidiaries or affiliates, has (i) used any funds for any
unlawful contribution, gift, entertainment or other unlawful expense relating to political activity, (ii) made any direct or indirect unlawful
payment to any foreign or domestic government official or employee, to any employee or agent of a private entity with which the Company
does or seeks to do business (a “Private Sector Counterparty”) or to foreign or domestic political parties or campaigns from corporate
funds, (iii) violated or is in violation of any provision of any applicable law or regulation implementing the OECD Convention on
Combating Bribery of Foreign Public Officials in International Business Transactions or any applicable provision of the U.S. Foreign
Corrupt Practices Act of 1977, as amended (the “FCPA”), the U.K Bribery Act 2010, or any other similar law of any other jurisdiction in
which the Company operates its business, including, in each case, the rules and regulations thereunder, (iv) taken, is currently taking or will
take any action in furtherance of an offer, payment, gift or anything else of value, directly or indirectly, to any person while knowing that
all or some portion of the money or value will be offered, given or promised to anyone to improperly influence official action, to obtain or
retain business or otherwise to secure any improper advantage or (v) otherwise made any bribe, rebate, payoff, influence payment, unlawful
kickback or other unlawful payment; the Company and each of its respective Subsidiaries has instituted and has maintained, and will
continue to maintain, policies and procedures reasonably designed to promote and achieve compliance with the laws referred to in (iii)
above and with this representation and warranty; and none of the Company, nor any of its Subsidiaries or affiliates will directly or
indirectly use the proceeds of the convertible securities or lend, contribute or otherwise make available such proceeds to any subsidiary,
affiliate, joint venture partner or other person or entity for the purpose of financing or facilitating any activity that would violate the laws
and regulations referred to in (iii) above.
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(oo) No Disqualification Events. With respect to Notes to be offered and sold hereunder in reliance on Rule 506(b) under the

1933 Act (“Regulation D Securities”), none of the Company, any of its predecessors, any affiliated issuer, any director, executive officer,
other officer of the Company participating in the offering hereunder, any beneficial owner of 20% or more of the Company’s outstanding
voting equity securities, calculated on the basis of voting power, nor any promoter (as that term is defined in Rule 405 under the 1933 Act)
connected with the Company in any capacity at the time of sale (each, an “Issuer Covered Person” and, together, “Issuer Covered
Persons”) is subject to any of the “Bad Actor” disqualifications described in Rule 506(d)(1)(i) to (viii) under the 1933 Act (a
“Disqualification Event”), except for a Disqualification Event covered by Rule 506(d)(2) or (d)(3). The Company has exercised reasonable
care to determine whether any Issuer Covered Person is subject to a Disqualification Event. The Company has complied, to the extent
applicable, with its disclosure obligations under Rule 506(e), and has furnished to the Buyers a copy of any disclosures provided thereunder.

 
(pp) Other Covered Persons. The Company is not aware of any Person (other than the Placement Agent) that has been or will

be paid (directly or indirectly) remuneration for solicitation of Buyers or potential purchasers in connection with the sale of any Regulation
D Securities.

 
(qq) Surefly Assets. The Company hereby represents that the assets contained in SFI constitute all of the Company’s and its

direct and indirect Subsidiaries’ assets related to aerial technology and aviation other than relating to the Horsefly division of the Company
and its direct and indirect Subsidiaries.

 
4. COVENANTS.

 
(a) Reasonable Best Efforts. Each party shall use its reasonable best efforts timely to satisfy each of the covenants and the

conditions to be satisfied by it as provided in Sections 6 and 7 of this Agreement. In addition, the Company shall use its reasonable best
efforts to: (i) continue to invest and develop the Company’s and its direct and indirect Subsidiaries’ assets relating to aerial technology and
aviation and (ii) pursue the transactions described in the draft of the Company’s press release provided to the Buyers prior to the date
hereof with respect to the Company’s and its direct and indirect Subsidiaries’ assets relating to aerial technology and aviation, including,
without limitation, using reasonable best efforts to ensure that the Company is sufficiently capitalized to effect the spin-off described in
such press release (the “Spin-Off”).
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(b) Form D and Blue Sky. The Company agrees to file a Form D with respect to the Notes as required under Regulation D and

to provide a copy thereof to each Buyer promptly after such filing. The Company shall, on or before the Closing Date, take such action as
the Company shall reasonably determine is necessary in order to obtain an exemption for or to qualify the Notes for sale to the Buyers at
the Closing pursuant to this Agreement under applicable securities or “Blue Sky” laws of the states of the United States (or to obtain an
exemption from such qualification), and shall provide evidence of any such action so taken to the Buyers on or prior to the Closing Date.
The Company shall make all filings and reports relating to the offer and sale of the Notes required under applicable securities or “Blue
Sky” laws of the states of the United States following the Closing Date.

 
(c) Reporting Status. Until the date none of the Notes are outstanding (the “Reporting Period”), the Company shall timely

file all reports required to be filed with the SEC pursuant to the 1934 Act, and the Company shall not terminate its status as an issuer
required to file reports under the 1934 Act even if the 1934 Act or the rules and regulations thereunder would no longer require or otherwise
permit such termination.

 
(d) Use of Proceeds. The Company will use the proceeds from the sale of the Notes solely as set forth on Schedule 4(d).

 
(e) Financial Information. The Company agrees to send the following to each holder of Notes (an “Investor”) during the

Reporting Period (i) unless the following are filed with the SEC through EDGAR and are available to the public through the EDGAR
system, within one (1) Business Day after the filing thereof with the SEC, a copy of its Annual Reports on Form 10-K, any Quarterly
Reports on Form 10-Q, any Current Reports on Form 8-K (or any analogous reports under the 1934 Act) and any registration statements
(other than on Form S-8) or amendments filed pursuant to the 1933 Act, (ii) on the same day as the release thereof, facsimile or e-mailed
copies of all press releases issued by the Company or any of its Subsidiaries, and (iii) copies of any notices and other information made
available or given to the shareholders of the Company generally, contemporaneously with the making available or giving thereof to the
shareholders. As used herein, “Business Day” means any day other than Saturday, Sunday or other day on which commercial banks in The
City of New York are authorized or required by law to remain closed.

 
(f) Fees. The Company shall reimburse the Lead Investor (a Buyer) or its designee(s) (in addition to any other expense

amounts paid to any Buyer or its counsel prior to the date of this Agreement) for all costs and expenses incurred in connection with the
transactions contemplated by the Transaction Documents (including all legal fees and disbursements in connection therewith,
documentation and implementation of the transactions contemplated by the Transaction Documents and due diligence in connection
therewith), which amount may be withheld by such Buyer from its purchase price for any Notes purchased at the Closing to the extent not
previously reimbursed by the Company and which shall not exceed $75,000. (the “Lead Investor Counsel Amount”). In addition to the
Lead Investor Counsel Amount, the Company shall reimburse Kelley Drye & Warren LLP for all costs and expenses incurred in connection
with the transactions contemplated by the Transaction Documents (including all legal fees and disbursements in connection therewith,
documentation and implementation of the transactions contemplated by the Transaction Documents and due diligence in connection
therewith), which amount may be withheld by such Buyer in which Kelley Drye & Warren LLP is acting as legal representative in
connection herewith (as disclosed across from such Buyer’s name in column (5) of the Schedule of Buyers) from its purchase price for any
Notes purchased at the Closing to the extent not previously reimbursed by the Company and which shall not exceed $15,000. The
Company shall be responsible for the payment of any placement agent’s fees, financial advisory fees, or broker’s commissions (other than
for Persons engaged by any Buyer) relating to or arising out of the transactions contemplated hereby, including, without limitation, any fees
or commissions payable to the Placement Agent. The Company shall pay, and hold each Buyer harmless against, any liability, loss or
expense (including, without limitation, reasonable attorney’s fees and out-of-pocket expenses) arising in connection with any claim relating
to any such payment. Except as otherwise set forth in the Transaction Documents, each party to this Agreement shall bear its own expenses
in connection with the sale of the Notes to the Buyers.
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(g) Pledge of Securities. The Company acknowledges and agrees that the Notes may be pledged by an Investor in connection

with a bona fide margin agreement or other loan or financing arrangement that is secured by the Notes. The pledge of Notes shall not be
deemed to be a transfer, sale or assignment of the Notes hereunder, and no Investor effecting a pledge of Notes shall be required to provide
the Company with any notice thereof or otherwise make any delivery to the Company pursuant to this Agreement or any other Transaction
Document, including, without limitation, Section 2(f) hereof; provided that an Investor and its pledgee shall be required to comply with the
provisions of Section 2(f) hereof in order to effect a sale, transfer or assignment of Notes to such pledgee. The Company hereby agrees to
execute and deliver such documentation as a pledgee of the Notes may reasonably request in connection with a pledge of the Notes to such
pledgee by an Investor.

 
(h) Disclosure of Transactions and Other Material Information. On or before 8:30 a.m., New York City time, on the first

Business Day after this Agreement has been executed, the Company shall issue a press release reasonably acceptable to the Buyers and file
a Current Report on Form 8-K describing the terms of the transactions contemplated by the Transaction Documents in the form required by
the 1934 Act and attaching the material Transaction Documents (including, without limitation, this Agreement (and all schedules and
exhibits to this Agreement), the form of Notes and the Security Documents as exhibits to such filing (including all attachments), the “8-K
Filing”). From and after the filing of the 8-K Filing with the SEC, no Buyer shall be in possession of any material, nonpublic information
received from the Company, any of its Subsidiaries or any of their respective officers, directors, employees, affiliates or agents, that is not
disclosed in the 8-K Filing. In addition, effective upon the filing of the 8-K Filing, the Company acknowledges and agrees that any and all
confidentiality or similar obligations under any agreement, whether written or oral, between the Company, any of its Subsidiaries or any of
their respective officers, directors, employees, affiliates or agents, on the one hand, and any of the Buyers or any of their affiliates, on the
other hand, shall terminate and be of no further force or effect. The Company understands and confirms that each Buyer will rely on the
foregoing in effecting transactions in securities of the Company. The Company shall not, and shall cause each of its Subsidiaries and its and
each of their respective officers, directors, employees, affiliates and agents, not to, provide any Buyer with any material, nonpublic
information regarding the Company or any of its Subsidiaries from and after the date hereof without the express prior written consent of
such Buyer. If a Buyer has, or believes it has, received any such material, nonpublic information regarding the Company or any of its
Subsidiaries from the Company, any of its Subsidiaries or any of their respective officers, directors, employees, affiliates or agents, it may
provide the Company with written notice thereof. The Company shall, within two (2) Business Days of receipt of such notice, make public
disclosure of such material, nonpublic information. In the event of a breach of the foregoing covenant by the Company, any of its
Subsidiaries, or any of its or their respective officers, directors, employees, affiliates and agents, in addition to any other remedy provided
herein or in the Transaction Documents, a Buyer shall have the right to make a public disclosure, in the form of a press release, public
advertisement or otherwise, of such material, nonpublic information without the prior approval by the Company, its Subsidiaries, or any of
its or their respective officers, directors, employees, affiliates or agents. No Buyer shall have any liability to the Company, its Subsidiaries,
or any of its or their respective officers, directors, employees, affiliates, shareholders or agents for any such disclosure. To the extent that
the Company delivers any material, nonpublic information to a Buyer without such Buyer’s consent, the Company hereby covenants and
agrees that such Buyer shall not have any duty of confidentiality to the Company, any of its Subsidiaries or any of their respective officers,
directors, employees, affiliates or agent with respect to, or a duty to the Company, any of its Subsidiaries or any of their respective officers,
directors, employees, affiliates or agent not to trade on the basis of, such material, nonpublic information. Subject to the foregoing, neither
the Company, its Subsidiaries nor any Buyer shall issue any press releases or any other public statements with respect to the transactions
contemplated hereby; provided, however, that the Company shall be entitled, without the prior approval of any Buyer, to make any press
release or other public disclosure with respect to such transactions (i) in substantial conformity with the 8-K Filing and contemporaneously
therewith and (ii) as is required by applicable law and regulations (provided that in the case of clause (i) each Buyer shall be consulted by
the Company in connection with any such press release or other public disclosure prior to its release). Without the prior written consent of
any applicable Buyer, neither the Company nor any of its Subsidiaries or affiliates shall disclose the name of such Buyer in any filing,
announcement, release or otherwise.
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(i) Additional Notes. So long as any Buyer beneficially owns any Notes, the Company will not issue any Notes other than to

the Buyers as contemplated hereby and the Company shall not issue any other securities that would cause a breach or default under the
Notes.

 
(j) Corporate Existence. So long as any Buyer beneficially owns any Notes, each of the Company, WTI and SFI shall (i)

maintain its corporate existence and (ii) not be party to any Fundamental Transaction (as defined in the Notes) unless the Company is in
compliance with the applicable provisions governing Fundamental Transactions set forth in the Notes.

 
(k) Conduct of Business. The business of the Company and its Subsidiaries shall not be conducted in violation of any law,

ordinance or regulation of any governmental entity, except where such violations would not result, either individually or in the aggregate, in
a Material Adverse Effect.

 
(l) Notice of Disqualification Events. The Company will notify the Buyers in writing, prior to the Closing Date of (i) any

Disqualification Event relating to any Issuer Covered Person and (ii) any event that would, with the passage of time, become a
Disqualification Event relating to any Issuer Covered Person.

 
(m) Collateral Agent.

 
(i) Each Buyer hereby (a) appoints Empery Tax Efficient, LP as the collateral agent hereunder and under the Security

Documents (in such capacity, the “Collateral Agent”), and (b) authorizes the Collateral Agent (and its officers, directors, employees and
agents) to take such action on such Buyer’s behalf in accordance with the terms hereof and thereof. The Collateral Agent shall not have,
by reason hereof or pursuant to any Security Documents, a fiduciary relationship in respect of any Buyer. Neither the Collateral Agent nor
any of its officers, directors, employees and agents shall have any liability to any Buyer for any action taken or omitted to be taken in
connection hereof or the Security Documents except to the extent caused by its own gross negligence or willful misconduct, and each
Buyer agrees to defend, protect, indemnify and hold harmless the Collateral Agent and all of its officers, directors, employees and agents
(collectively, the “Collateral Agent Indemnitees ”) from and against any losses, damages, liabilities, obligations, penalties, actions,
judgments, suits, fees, costs and expenses (including, without limitation, reasonable attorneys’ fees, costs and expenses) incurred by such
Collateral Agent Indemnitee, whether direct, indirect or consequential, arising from or in connection with the performance by such
Collateral Agent Indemnitee of the duties and obligations of Collateral Agent pursuant hereto or any of the Security Documents.

 
(ii) The Collateral Agent shall be entitled to rely upon any written notices, statements, certificates, orders or other

documents or any telephone message believed by it in good faith to be genuine and correct and to have been signed, sent or made by the
proper Person, and with respect to all matters pertaining to this Agreement or any of the other Transaction Documents and its duties
hereunder or thereunder, upon advice of counsel selected by it.

 
(iii) The Collateral Agent may resign from the performance of all its functions and duties hereunder and under the

Notes and the Security Documents at any time by giving at least ten (10) Business Days prior written notice to the Company and each
holder of the Notes. Such resignation shall take effect upon the acceptance by a successor Collateral Agent of appointment as provided
below. Upon any such notice of resignation, the holders of a majority of the outstanding principal amount of Notes shall appoint a
successor Collateral Agent. Upon the acceptance of the appointment as Collateral Agent, such successor Collateral Agent shall succeed to
and become vested with all the rights, powers, privileges and duties of the retiring Collateral Agent, and the retiring Collateral Agent shall
be discharged from its duties and obligations under this Agreement, the Notes, the Guarantee Agreement, the Pledge Agreement and the
Security Agreement. After any Collateral Agent’s resignation hereunder, the provisions of this Section 4(m) shall inure to its benefit. If a
successor Collateral Agent shall not have been so appointed within said ten (10) Business Day period, the retiring Collateral Agent shall
then appoint a successor Collateral Agent who shall serve until such time, if any, as the holders of a majority of the outstanding principal
amount of Notes appoints a successor Collateral Agent as provided above.
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(iv) The Company hereby covenants and agrees to take all actions as promptly as practicable reasonably requested by

either the holders of a majority of the outstanding principal amount of Notes or the Collateral Agent (or its successor), from time to time
pursuant to the terms of this Section 4(m), to secure a successor Collateral Agent satisfactory to such requesting part(y)(ies), in their sole
discretion, including, without limitation, by paying all fees of such successor Collateral Agent, by having the Company agree to
indemnify any successor Collateral Agent and by each of the Company executing a collateral agency agreement or similar agreement
and/or any amendment to the Security Documents reasonably requested or required by the successor Collateral Agent.

 
(n) No Transfer of Assets . From the date hereof until the Closing Date, the Company shall not, without the prior written

approval of the Required Holders, assign, sell, transfer or otherwise dispose of any assets held by WTI as of the date hereof.
 

(o) Right to Purchase Preferred Stock of SFI. Each of the Company and SFI hereby acknowledges and grants to each Buyer,
severally, the right, but not an obligation, exercisable at any time at the option of each such Buyer with respect to the Note held by such
Buyer (without regard to the Notes of any other Buyer or election of any other Buyer to effect an exchange pursuant to this Section 4(o)) to
exchange all, or any portion of its Notes (including, without limitation, any accrued and unpaid Interest (as defined in the Notes) with
respect to the principal amount of the Notes and any accrued and unpaid Late Charges (as defined in the Notes) with respect to such portion
of such Principal and such Interest, if any) as set forth in such Buyer’s election notice to the Company and SFI into its pro rata share (based
on the principal amount of Notes held by such holder compared to the aggregate principal amount of Notes held by all holders of Notes) of
stated value of convertible preferred stock of SFI and warrants to purchase common stock of SFI on the terms described in the draft of the
Company’s press release attached hereto as Exhibit E. The forgoing provisions shall be subject to definitive documentation reasonably
acceptable to each Buyer, the Company and SFI to give effect to the terms set forth above.

 
(p) Participation in Future Financing.

 
(i) From the date hereof until the date that is the earlier of (i) the second (2 nd) anniversary of the Closing Date and (ii)

the Business Day immediately following the date on which SFI has raised at least $20 million of capital pursuant to one or more sales of
securities (which, for the avoidance of doubt, must include gross proceeds of at least $15 million in cash and the remaining $5 million
shall either (i) also be paid in cash, (ii) the exchange of Notes for securities of SFI or (iii) a combination thereof), the Company and SFI
hereby acknowledge and agree that upon any issuance by (i) SFI, (ii) any direct or indirect subsidiary of the Company that holds any or
all of the Collateral (as defined in the Pledge Agreement), or (iii) any of their respective subsidiaries, of equity, debt or Common Stock
Equivalents (as defined below) for consideration consisting of cash, an exchange of Notes or a combination thereof (a “Subsequent
Financing”), each Buyer shall have the right, but not an obligation, severally, at each such Buyer’s sole option, to participate in up to an
amount of the Subsequent Financing equal to 50% of the Subsequent Financing (the “Participation Maximum”) on the same terms,
conditions and price provided for in the Subsequent Financing. Further, in connection with any Subsequent Financing, each of the
Company and SFI hereby acknowledges and agrees that each holder of Notes shall have the right, but not an obligation, severally, at each
such Buyer’s sole option, to exchange all or any portion of such Notes (including, without limitation, any accrued and unpaid Interest
with respect to the principal amount of the Notes and any accrued and unpaid Late Charges with respect to such portion of such Principal
and such Interest, if any) to SFI (or such other issuer in the Subsequent Financing) as payment of all or any portion of the purchase price
with respect to the securities to be acquired in such Subsequent Placement by such holder. If a Buyer elects to effect such an exchange,
each dollar of principal amount, any accrued and unpaid Interest and any Late Charges of Notes so exchanged shall reduce by one dollar
the purchase price to be otherwise paid by such holder to SFI (or such other issuer). If a Buyer seeks to participate in a Subsequent
Financing, prior to participating in such Subsequent Financing by paying the applicable purchase price in cash, it shall first exchange all
its Notes as payment of consideration in such Subsequent Financing until it no longer holds any Notes. As used herein, “Common Stock
Equivalents” means any securities of any subject entity which would entitle the holder thereof to acquire at any time common stock of
the subject entity, including, without limitation, any debt, preferred stock, right, option, warrant or other instrument that is at any time
convertible into or exercisable or exchangeable for, or otherwise entitles the holder thereof to receive, common stock of such subject
entity.
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(ii) At least one (1) Business Day prior to the signing of definitive documents with respect to any Subsequent

Financing, the Company shall deliver to each Buyer a written notice (a “Subsequent Financing Notice”) of its intention to effect a
Subsequent Financing, which Subsequent Financing Notice shall describe in reasonable detail the proposed terms of such Subsequent
Financing, the amount of proceeds intended to be raised thereunder and the Person or Persons through or with whom such Subsequent
Financing is proposed to be effected and shall include a term sheet or similar document relating thereto as an attachment.

 
(iii) Any Buyer desiring to participate in such Subsequent Financing must provide written notice to the Company by not

later than 5:30 p.m. (New York City time) on the Business Day after all of the Buyers have received the Subsequent Financing Notice
(the “Election Deadline”) that such Buyer is willing to participate in the Subsequent Financing, the amount of such Buyer’s
participation, including the form of payment (e.g., exchange of Notes, cash or percentage of each), and representing and warranting that
such Buyer has such funds ready, willing, and available for investment on the terms set forth in the Subsequent Financing Notice. If the
Company receives no such notice from a Buyer prior the expiration of such Election Deadline, such Buyer shall be deemed to have
notified the Company that it does not elect to participate.

 
(iv) If by the Election Deadline, notifications by the Buyers of their willingness to participate in the Subsequent

Financing (or to cause their designees to participate) is, in the aggregate, less than the total amount of the Subsequent Financing, then the
Company may effect the remaining portion of such Subsequent Financing on the terms and with the Persons set forth in the Subsequent
Financing Notice.
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(v) If by the Election Deadline, the Company receives responses to a Subsequent Financing Notice from Buyers

seeking to purchase more than the aggregate amount of the Participation Maximum, each such Buyer shall have the right to purchase its
Pro Rata Portion (as defined below) of the Participation Maximum.  As used herein, “Pro Rata Portion” means the ratio of (x) the
aggregate principal amount of Notes purchased on the Closing Date by a Buyer participating under this Section 4(p) and (y) the sum of
the aggregate principal amount of Notes purchased on the Closing Date by all Buyers participating under this Section 4(p).

 
(vi) The Company must provide the Buyers with a second Subsequent Financing Notice, and the Buyers will again

have the right of participation set forth above in this Section 4(p), if the Subsequent Financing subject to the initial Subsequent Financing
Notice is not consummated for any reason on the terms set forth in such Subsequent Financing Notice within five (5) Business Days after
the date of the initial Subsequent Financing Notice.

 
(vii) The Company and each Buyer agree that if any Buyer elects to participate in the Subsequent Financing, the

transaction documents related to the Subsequent Financing shall not include any term or provision whereby such Buyer shall be required
to agree to any restrictions on trading as to any of the securities purchased hereunder or be required to consent to any amendment to or
termination of, or grant any waiver, release or the like under or in connection with, this Agreement, without the prior written consent of
such Buyer. In addition, the Company and each Buyer agree that, in connection with a Subsequent Financing, the transaction documents
related to the Subsequent Financing shall include a requirement for the Company to issue a widely disseminated press release by 9:30 am
(New York City time) on the Business Day immediately following execution of the transaction documents in such Subsequent Financing
that discloses the material terms of the transactions contemplated by the transaction documents in such Subsequent Financing.

 
(viii) Notwithstanding anything to the contrary in this Section 4(p) and unless otherwise agreed to by such Buyer, the

Company shall either confirm in writing to such Buyer that the transaction with respect to the Subsequent Financing has been abandoned
or shall publicly disclose its intention to issue the securities in the Subsequent Financing, in either case in such a manner such that such
Buyer will not be in possession of any material, non-public information, by the fifth (5th) Business Day following delivery of the
Subsequent Financing Notice. If by such fifth (5th) Business Day, no public disclosure regarding a transaction with respect to the
Subsequent Financing has been made, and no notice regarding the abandonment of such transaction has been received by such Buyer,
such transaction shall be deemed to have been abandoned and such Buyer shall not be deemed to be in possession of any material, non-
public information with respect to the Company or any of its Subsidiaries.

 
(q) Future Assets. The Company hereby covenants and agrees that any and all assets purchased, developed or otherwise

acquired after the date hereof by the Company and/or any of its direct and indirect Subsidiaries relating to, or determined after the date
hereof to relate to,  aerial technology and aviation shall promptly be transferred to SFI, or, in the case of assets relating to the Horsefly
division of the Company and its direct and indirect Subsidiaries, become subject to the Co-License Agreement (as defined in the Notes) in
which the Collateral Agent will obtain a first priority security interest in SFI’s interest in the Co-License Agreement in accordance with the
provisions of Section 11(b) of the Notes.
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(r) Closing Documents. On or prior to fourteen (14) calendar days after the Closing Date, the Company agrees to deliver, or

cause to be delivered, to each Buyer and Schulte Roth & Zabel LLP a complete closing set of the executed Transaction Documents, Notes
and any other documents required to be delivered to any party pursuant to Section 7 hereof or otherwise.

 
5. REGISTER. The Company shall maintain at its principal executive offices (or such other office or agency of the Company as it

may designate by notice to each holder of Notes), a register for the Notes in which the Company shall record the name and address of the
Person in whose name the Notes have been issued (including the name and address of each transferee) and the principal amount of Notes
held by such Person. The Company shall keep the register open and available at all times during business hours for inspection of any Buyer
or its legal representatives. The Notes shall otherwise be freely transferable on the books and records of the Company as and to the extent
provided in this Agreement and the other Transaction Documents. If a Buyer effects a sale, assignment or transfer of the Notes in
accordance with Section 2(f), the Company shall permit the transfer and shall promptly instruct its transfer agent to issue one or more
certificates in such name and in such denominations as specified by such Buyer to effect such sale, transfer or assignment. The Company
acknowledges that a breach by it of its obligations hereunder will cause irreparable harm to a Buyer. Accordingly, the Company
acknowledges that the remedy at law for a breach of its obligations under this Section 5 will be inadequate and agrees, in the event of a
breach or threatened breach by the Company of the provisions of this Section 5, that a Buyer shall be entitled, in addition to all other
available remedies, to an order and/or injunction restraining any breach and requiring immediate issuance and transfer, without the
necessity of showing economic loss and without any bond or other security being required.

 
6. CONDITIONS TO THE COMPANY’S OBLIGATION TO SELL.

 
The obligation of the Company hereunder to issue and sell the Notes to each Buyer at the Closing is subject to the

satisfaction, at or before the Closing Date, of each of the following conditions, provided that these conditions are for the Company’s sole
benefit and may be waived by the Company at any time in its sole discretion by providing each Buyer with prior written notice thereof:

 
(i) Such Buyer shall have executed each of the Transaction Documents to which it is a party and delivered the same to

the Company.
 

(ii) Such Buyer shall have delivered: (1) 96.5% of its Purchase Price to the Company (less, in the case of the applicable
Buyers, the amounts withheld pursuant to Section 4(f)), for the Notes being purchased by such Buyer at the Closing by wire transfer of
immediately available funds pursuant to the wire instructions provided by the Company and (2)_ 3.5% of its Purchase Price to the
Placement Agent by wire transfer of immediately available funds pursuant to the Placement Agent’s wire instructions provided by the
Company.
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(iii) The representations and warranties of such Buyer shall be true and correct as of the date when made and as of the

Closing Date as though made at that time (except for representations and warranties that speak as of a specific date which shall be true
and correct as of such specified date), and such Buyer shall have performed, satisfied and complied in all material respects with the
covenants, agreements and conditions required by this Agreement to be performed, satisfied or complied with by such Buyer at or prior to
the Closing Date.

 
7. CONDITIONS TO EACH BUYER’S OBLIGATION TO PURCHASE.

 
The obligation of each Buyer hereunder to purchase the Notes at the Closing is subject to the satisfaction, at or before the

Closing Date, of each of the following conditions, provided that these conditions are for each Buyer’s sole benefit and may be waived by
such Buyer at any time in its sole discretion by providing the Company with prior written notice thereof:

 
(i) The Company and each of its Subsidiaries shall have duly executed and delivered to such Buyer each of the

following documents to which it is a party: (A) each of the Transaction Documents and (B) the Notes (allocated in such principal
amounts as such Buyer shall request), being purchased by such Buyer at the Closing pursuant to this Agreement

 
(ii) Such Buyer shall have received the opinion of Fleming PLLC, the Company’s outside counsel, dated as of the

Closing Date, in substantially the form of Exhibit F attached hereto.
 

(iii) The Company shall have delivered to such Buyer a certificate evidencing the formation and good standing of the
Company and each of its Subsidiaries in such entity’s jurisdiction of formation issued by the Secretary of State (or comparable office) of
such jurisdiction, as of a date within ten (10) days of the Closing Date.

 
(iv) The Company shall have delivered to such Buyer a certificate evidencing the Company’s and each of its

Subsidiaries’ qualification as a foreign corporation and good standing issued by the Secretary of State (or comparable office) of each
jurisdiction in which the Company and its Subsidiaries conduct business, as of a date within ten (10) days of the Closing Date.

 
(v) The Company shall have delivered to such Buyer a certified copy of the Articles of Incorporation of the Company

and each of its Subsidiaries as certified by the Secretary of State (or comparable office) of the jurisdiction of formation of the Company
and each of its Subsidiaries within ten (10) days of the Closing Date.

 
(vi) The Company shall have delivered to such Buyer a certificate, executed by the Secretary of the Company and

dated as of the Closing Date, as to (i) the resolutions consistent with Section 3(b) as adopted by the Company’s and each of its
Subsidiaries’ Board of Directors in a form reasonably acceptable to such Buyer, (ii) the Articles of Incorporation of the Company and
each of its Subsidiaries and (iii) the Bylaws of the Company and each of its Subsidiaries, each as in effect at the Closing, in the form
attached hereto as Exhibit G.
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(vii) The representations and warranties of the Company shall be true and correct as of the date when made and as of

the Closing Date as though made at that time (except for representations and warranties that speak as of a specific date which shall be true
and correct as of such specified date) and the Company shall have performed, satisfied and complied in all respects with the covenants,
agreements and conditions required by the Transaction Documents to be performed, satisfied or complied with by the Company at or
prior to the Closing Date. Such Buyer shall have received a certificate, executed by the Chief Executive Officer of the Company, dated
as of the Closing Date, to the foregoing effect and as to such other matters as may be reasonably requested by such Buyer in the form
attached hereto as Exhibit H.

 
(viii) Each of WTI, as transferor, and SFI, as transferee, shall have executed the bill of sale (the “ Bill of Sale”) attached

hereto as Exhibit I.
 

(ix) WTI shall have filed with the United States Patent and Trademark Office an assignment form to give effect to the
transfer of all intellectual property assets being transferred from WTI to SFI pursuant to the Bill of Sale.

 
(x) The Collateral Agent shall have received certified copies of request for copies of information on Form UCC-11,

listing all effective financing statements which name as debtor the Company or any of its Subsidiaries and which are filed in such office
or offices as may be necessary or, in the opinion of the Collateral Agent, desirable to perfect the security interests purported to be created
by the Security Agreement, together with copies of such financing statements, none of which, except as otherwise agreed in writing by
the Collateral Agent, shall cover any of the Collateral, and the results of searches for any tax lien and judgment lien filed against such
person or its property, which results, except as otherwise agreed to in writing by the Collateral Agent, shall not show any such liens.

 
(xi) The Common Stock (I) shall be designated for quotation or listed on the Principal Market and (II) shall not have

been suspended, as of the Closing Date, by the SEC or the Principal Market from trading on the Principal Market nor shall suspension by
the SEC or the Principal Market have been threatened, as of the Closing Date, either (A) in writing by the SEC or the Principal Market or
(B) by falling below the minimum listing maintenance requirements of the Principal Market.

 
(xii) The Collateral Agent shall have received the Security Agreement, duly executed by the Company and SFI,

together with any copyright, patent and trademark agreements required by the terms of the Security Agreement and the Company, in
accordance with the terms of the Security Agreement, shall have delivered to the Collateral Agent with a copy to each Buyer, appropriate
financing statements on Form UCC-1 to be duly filed in such office or offices as may be necessary or, in the opinion of the Collateral
Agent, desirable to perfect the security interests purported to be created by the Security Agreement.
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(xiii) The Collateral Agent shall have received the Pledge Agreement, duly executed by WTI, and WTI, in accordance

with the terms of the Pledge Agreement, shall have delivered to the Collateral Agent, with a copy to each Buyer, certificates representing
the Pledged Equity (as defined in the Pledge Agreement), along with duly executed blank assignment form and/or stock powers for the
Pledged Equity in a form reasonably acceptable to the Collateral Agent, including a Medallion Guarantee on such assignment form and/or
stock powers.

 
(xiv) The Company shall have obtained all governmental, regulatory or third party consents and approvals, if any,

necessary for the sale of the Notes.
 

(xv) The Company shall have delivered to such Buyer such other documents relating to the transactions contemplated
by this Agreement as such Buyer or its counsel may reasonably request.

 
8. TERMINATION. In the event that the Closing shall not have occurred with respect to a Buyer on or before five (5) Business

Days from the date hereof due to the Company’s or such Buyer’s failure to satisfy the conditions set forth in Sections 6 and 7 above (and
the nonbreaching party’s failure to waive such unsatisfied condition(s)), the nonbreaching party shall have the option to terminate this
Agreement with respect to such breaching party at the close of business on such date by delivering a written notice to that effect to each
other party to this Agreement and without liability of any party to any other party; provided, however, that if this Agreement is terminated
pursuant to this Section 8, the Company shall remain obligated to reimburse the Empery Asset Master Ltd. (the “Lead Investor”) or its
designee(s), as applicable, and Hudson Bay Master Fund Ltd. or its designee(s), as applicable, for the expenses described in Section 4(f)
above.

 
9. MISCELLANEOUS.

 
( a ) Governing Law; Jurisdiction; Jury Trial. All questions concerning the construction, validity, enforcement and

interpretation of this Agreement shall be governed by the internal laws of the State of New York, without giving effect to any choice of law
or conflict of law provision or rule (whether of the State of New York or any other jurisdictions) that would cause the application of the
laws of any jurisdictions other than the State of New York. Each party hereby irrevocably submits to the exclusive jurisdiction of the state
and federal courts sitting in The City of New York, Borough of Manhattan, for the adjudication of any dispute hereunder or in connection
herewith or with any transaction contemplated hereby or discussed herein, and hereby irrevocably waives, and agrees not to assert in any
suit, action or proceeding, any claim that it is not personally subject to the jurisdiction of any such court, that such suit, action or proceeding
is brought in an inconvenient forum or that the venue of such suit, action or proceeding is improper. Each party hereby irrevocably waives
personal service of process and consents to process being served in any such suit, action or proceeding by mailing a copy thereof to such
party at the address for such notices to it under this Agreement and agrees that such service shall constitute good and sufficient service of
process and notice thereof. Nothing contained herein shall be deemed to limit in any way any right to serve process in any manner permitted
by law. EACH PARTY HEREBY IRREVOCABLY WAIVES ANY RIGHT IT MAY HAVE, AND AGREES NOT TO REQUEST,
A JURY TRIAL FOR THE ADJUDICATION OF ANY DISPUTE HEREUNDER OR IN CONNECTION WITH OR ARISING
OUT OF THIS AGREEMENT OR ANY TRANSACTION CONTEMPLATED HEREBY.
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(b) Counterparts. This Agreement may be executed in two or more identical counterparts, all of which shall be considered one

and the same agreement and shall become effective when counterparts have been signed by each party and delivered to the other party;
provided that a facsimile or .pdf signature shall be considered due execution and shall be binding upon the signatory thereto with the same
force and effect as if the signature were an original, not a facsimile or .pdf signature.

 
(c) Headings. The headings of this Agreement are for convenience of reference and shall not form part of, or affect the

interpretation of, this Agreement.
 

( d ) Severability. If any provision of this Agreement is prohibited by law or otherwise determined to be invalid or
unenforceable by a court of competent jurisdiction, the provision that would otherwise be prohibited, invalid or unenforceable shall be
deemed amended to apply to the broadest extent that it would be valid and enforceable, and the invalidity or unenforceability of such
provision shall not affect the validity of the remaining provisions of this Agreement so long as this Agreement as so modified continues to
express, without material change, the original intentions of the parties as to the subject matter hereof and the prohibited nature, invalidity or
unenforceability of the provision(s) in question does not substantially impair the respective expectations or reciprocal obligations of the
parties or the practical realization of the benefits that would otherwise be conferred upon the parties. The parties will endeavor in good
faith negotiations to replace the prohibited, invalid or unenforceable provision(s) with a valid provision(s), the effect of which comes as
close as possible to that of the prohibited, invalid or unenforceable provision(s).

 
(e) Entire Agreement; Amendments . This Agreement and the other Transaction Documents supersede all other prior oral or

written agreements between the Buyers, the Company, their affiliates and Persons acting on their behalf with respect to the matters
discussed herein, and this Agreement, the other Transaction Documents and the instruments referenced herein and therein contain the entire
understanding of the parties with respect to the matters covered herein and therein and, except as specifically set forth herein or therein,
neither the Company nor any Buyer makes any representation, warranty, covenant or undertaking with respect to such matters. Provisions
of this Agreement may be amended and the observance thereof may be waived (either generally or in a particular instance and either
retroactively or prospectively), only with the written consent of the Company and the holders of at least a majority of the aggregate
principal amount of Notes issued or issuable hereunder, which majority must include Hudson Bay Master Fund Ltd. (solely to the extent
Hudson Bay Master Fund Ltd. or any of its affiliates holds any Notes) and affiliates of Empery Asset Management, LP (solely to the extent
such affiliates of Empery Asset Management, LP holds any Notes) (each, a “Designee”, and such majority including such required
Designees, if any, the “Required Holders”); provided, further, that the provisions of Section 4(m) cannot be amended without the
additional prior written approval of the Collateral Agent or its successor. Any amendment or waiver effected in accordance with this
Section 9(e) shall be binding upon each Buyer and holder of Notes and the Company. No such amendment shall be effective to the extent
that it applies to less than all of the Buyers or holders of Notes. No consideration shall be offered or paid to any Person to amend or consent
to a waiver or modification of any provision of any of the Transaction Documents unless the same consideration (other than the
reimbursement of legal fees) also is offered to all of the parties to the Transaction Documents or holders of Notes, as the case may be. The
Company has not, directly or indirectly, made any agreements with any Buyers relating to the terms or conditions of the transactions
contemplated by the Transaction Documents except as set forth in the Transaction Documents. Without limiting the foregoing, the
Company confirms that, except as set forth in this Agreement, no Buyer has made any commitment or promise or has any other obligation
to provide any financing to the Company or otherwise.
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(f) Notices. Any notices, consents, waivers or other communications required or permitted to be given under the terms of this

Agreement or any of the other Transaction Document’s must be in writing and will be deemed to have been delivered: (i) upon receipt,
when delivered personally; (ii) upon delivery, when sent by facsimile (provided confirmation of transmission is mechanically or
electronically generated and kept on file by the sending party), (iii) upon delivery, when sent by electronic mail (provided that the sending
party does not receive an automated rejection notice); or (iv) one Business Day after deposit with an overnight courier service, in each case
properly addressed to the party to receive the same. The addresses, facsimile numbers and e-mail addresses for such communications shall
be:

 
If to the Company:

 
 Workhorse Group Inc.
 100 Commerce Drive
 Loveland, Ohio 45140
 Telephone:844-937-9547
 Facsimile: 513-900-8845
 Attention: Stephen S. Burns, CEO
 E-mail: steve.burns@workhorse.com

 
With a copy to (for informational purposes only):

 
 Fleming PLLC
 30 Wall Street, 8th Floor
 New York, New York 10005
 Telephone:   516-833-5034
 Facsimile: 516-977-1209
 Attention: Stephen M. Fleming, Esq.
 E-mail: smf@flemingpllc.com
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If to SFI:

 
 Surefly, Inc.
 100 Commerce Drive
 Loveland, Ohio 45140
 Telephone:   844-937-9547
 Facsimile: 513-900-8845
 Attention: Duane Hughes, Interim CEO
 E-mail: duane.hughes@workhorse.com

 
If to a Buyer, to its address, facsimile number and e-mail address set forth on the Schedule of Buyers, with copies to such Buyer’s
representatives as set forth on the Schedule of Buyers,

 
with a copy (for informational purposes only) to:

  
 Schulte Roth & Zabel LLP
 919 Third Avenue
 New York, New York 10022
 Telephone:   (212) 756-2000
 Facsimile: (212) 593-5955
 Attention: Eleazer N. Klein, Esq.
 E-mail: eleazer.klein@srz.com

 
or to such other address, facsimile number and/or e-mail address and/or to the attention of such other Person as the recipient party has
specified by written notice given to each other party five (5) days prior to the effectiveness of such change. Written confirmation of receipt
(A) given by the recipient of such notice, consent, waiver or other communication, (B) mechanically or electronically generated by the
sender’s facsimile machine or e-mail containing the time, date, recipient facsimile number and an image of the first page of such
transmission or (C) provided by an overnight courier service shall be rebuttable evidence of personal service, receipt by facsimile or receipt
from an overnight courier service in accordance with clause (i), (ii) or (iii) above, respectively.

 
(g) Successors and Assigns. This Agreement shall be binding upon and inure to the benefit of the parties and their respective

successors and assigns, including any purchasers of the Notes. The Company shall not assign this Agreement or any rights or obligations
hereunder without the prior written consent of the Required Holders, including by way of a Fundamental Transaction (unless the Company
is in compliance with the applicable provisions governing Fundamental Transactions set forth in the Notes). A Buyer may assign some or
all of its rights hereunder without the consent of the Company, in which event such assignee shall be deemed to be a Buyer hereunder with
respect to such assigned rights.

 
(h) No Third Party Beneficiaries. This Agreement is intended for the benefit of the parties hereto and their respective

permitted successors and assigns, and is not for the benefit of, nor may any provision hereof be enforced by, any other Person, except that
each Indemnitee shall have the right to enforce the obligations of the Company with respect to Section 9(k).

 
(i) Survival. Unless this Agreement is terminated under Section 8, the representations and warranties of the Company and the

Buyers contained in Sections 2 and 3, and the agreements and covenants set forth in Sections 4, 5 and 9 shall survive the Closing. Each
Buyer shall be responsible only for its own representations, warranties, agreements and covenants hereunder.
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(j) Further Assurances. Each party shall do and perform, or cause to be done and performed, all such further acts and things,

and shall execute and deliver all such other agreements, certificates, instruments and documents, as any other party may reasonably request
in order to carry out the intent and accomplish the purposes of this Agreement and the consummation of the transactions contemplated
hereby.

 
(k) Indemnification. (i) In consideration of each Buyer’s execution and delivery of the Transaction Documents and acquiring

the Notes thereunder and in addition to all of the Company’s other obligations under the Transaction Documents, the Company shall
defend, protect, indemnify and hold harmless each Buyer and each other holder of the Notes and all of their shareholders, partners,
members, officers, directors, employees and direct or indirect investors and any of the foregoing Persons’ agents or other representatives
(including, without limitation, those retained in connection with the transactions contemplated by this Agreement) (collectively, the
“Indemnitees”) from and against any and all actions, causes of action, suits, claims, losses, costs, penalties, fees, liabilities and damages,
and expenses in connection therewith (irrespective of whether any such Indemnitee is a party to the action for which indemnification
hereunder is sought), and including reasonable attorneys’ fees and disbursements (the “Indemnified Liabilities”), incurred by any
Indemnitee as a result of, or arising out of, or relating to (a) any misrepresentation or breach of any representation or warranty made by the
Company in the Transaction Documents or any other certificate, instrument or document contemplated hereby or thereby, (b) any breach of
any covenant, agreement or obligation of the Company contained in the Transaction Documents or any other certificate, instrument or
document contemplated hereby or thereby or (c) any cause of action, suit or claim brought or made against such Indemnitee by a third party
(including for these purposes a derivative action brought on behalf of the Company) and arising out of or resulting from (i) the execution,
delivery, performance or enforcement of the Transaction Documents or any other certificate, instrument or document contemplated hereby
or thereby, (ii) any transaction financed or to be financed in whole or in part, directly or indirectly, with the proceeds of the issuance of the
Notes, (iii) any disclosure made by such Buyer pursuant to Section 4(h), or (iv) the status of such Buyer or holder of the Notes as an
investor in the Company pursuant to the transactions contemplated by the Transaction Documents. To the extent that the foregoing
undertaking by the Company may be unenforceable for any reason, the Company shall make the maximum contribution to the payment and
satisfaction of each of the Indemnified Liabilities that is permissible under applicable law.

 
(ii) Promptly after receipt by an Indemnitee under this Section 9(k) of notice of the commencement of any action or

proceeding (including any governmental action or proceeding) involving an Indemnified Liability, such Indemnitee shall, if a claim for
indemnification in respect thereof is to be made against any indemnifying party under this Section 9(k), deliver to the indemnifying party
a written notice of the commencement thereof, and the indemnifying party shall have the right to participate in, and, to the extent the
indemnifying party so desires, jointly with any other indemnifying party similarly noticed, to assume control of the defense thereof with
counsel mutually satisfactory to the indemnifying party and the Indemnitee; provided, however, that an Indemnitee shall have the right to
retain its own counsel with the fees and expenses of not more than one counsel for such Indemnitee to be paid by the indemnifying party,
if, in the reasonable opinion of the Indemnitee, the representation by such counsel of the Indemnitee and the indemnifying party would
be inappropriate due to actual or potential differing interests between such Indemnitee and any other party represented by such counsel in
such proceeding. Legal counsel referred to in the immediately preceding sentence shall be selected by the Buyers holding at least a
majority of the Notes issued and issuable hereunder. The Indemnitee shall cooperate fully with the indemnifying party in connection
with any negotiation or defense of any such action or Indemnified Liabilities by the indemnifying party and shall furnish to the
indemnifying party all information reasonably available to the Indemnitee that relates to such action or Indemnified Liabilities. The
indemnifying party shall keep the Indemnitee fully apprised at all times as to the status of the defense or any settlement negotiations with
respect thereto. No indemnifying party shall be liable for any settlement of any action, claim or proceeding effected without its prior
written consent, provided, however, that the indemnifying party shall not unreasonably withhold, delay or condition its consent. No
indemnifying party shall, without the prior written consent of the Indemnitee, which consent shall not be unreasonably withheld
conditioned or delayed, consent to entry of any judgment or enter into any settlement or other compromise which (i) does not include as
an unconditional term thereof the giving by the claimant or plaintiff to such Indemnitee of a release from all liability in respect to such
Indemnified Liabilities or litigation, (ii) requires any admission of wrongdoing by such Indemnitee, or (iii) obligates or requires an
Indemnitee to take, or refrain from taking, any action. Following indemnification as provided for hereunder, the indemnifying party shall
be subrogated to all rights of the Indemnitee with respect to all third parties, firms or corporations relating to the matter for which
indemnification has been made. The failure to deliver written notice to the indemnifying party within a reasonable time of the
commencement of any such action shall not relieve such indemnifying party of any liability to the Indemnitee under this Section 9(k),
except to the extent that the indemnifying party is prejudiced in its ability to defend such action.
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(iii) The indemnification required by this Section 9(k) shall be made by periodic payments of the amount thereof during

the course of the investigation or defense, as and when bills are received or Indemnified Liabilities are incurred.
 

(iv) The indemnity agreements contained herein shall be in addition to (x) any cause of action or similar right of the
Indemnitee against the indemnifying party or others, and (y) any liabilities the indemnifying party may be subject to pursuant to the law.

 
(l) No Strict Construction. The language used in this Agreement will be deemed to be the language chosen by the parties to

express their mutual intent, and no rules of strict construction will be applied against any party.
 

(m) Remedies. Each Buyer and each holder of the Notes shall have all rights and remedies set forth in the Transaction
Documents and all rights and remedies which such holders have been granted at any time under any other agreement or contract and all of
the rights which such holders have under any law. Any Person having any rights under any provision of this Agreement shall be entitled to
enforce such rights specifically (without posting a bond or other security), to recover damages by reason of any breach of any provision of
this Agreement and to exercise all other rights granted by law. Furthermore, the Company recognizes that in the event that it fails to
perform, observe, or discharge any or all of its obligations under the Transaction Documents, any remedy at law may prove to be
inadequate relief to the Buyers. The Company therefore agrees that the Buyers shall be entitled to seek temporary and permanent injunctive
relief in any such case without the necessity of proving actual damages and without posting a bond or other security.

 
(n) Rescission and Withdrawal Right. Notwithstanding anything to the contrary contained in (and without limiting any similar

provisions of) the Transaction Documents, whenever any Buyer exercises a right, election, demand or option under a Transaction
Document and the Company does not timely perform its related obligations within the periods therein provided, then such Buyer may
rescind or withdraw, in its sole discretion from time to time upon written notice to the Company, any relevant notice, demand or election in
whole or in part without prejudice to its future actions and rights.

 
(o) Payment Set Aside. To the extent that the Company makes a payment or payments to the Buyers hereunder or pursuant to

any of the other Transaction Documents or the Buyers enforce or exercise their rights hereunder or thereunder, and such payment or
payments or the proceeds of such enforcement or exercise or any part thereof are subsequently invalidated, declared to be fraudulent or
preferential, set aside, recovered from, disgorged by or are required to be refunded, repaid or otherwise restored to the Company, a trustee,
receiver or any other Person under any law (including, without limitation, any bankruptcy law, foreign, state or federal law, common law or
equitable cause of action), then to the extent of any such restoration the obligation or part thereof originally intended to be satisfied shall be
revived and continued in full force and effect as if such payment had not been made or such enforcement or setoff had not occurred.

 
(p) Independent Nature of Buyers’ Obligations and Rights. The obligations of each Buyer under any Transaction Document

are several and not joint with the obligations of any other Buyer, and no Buyer shall be responsible in any way for the performance of the
obligations of any other Buyer under any Transaction Document. Nothing contained herein or in any other Transaction Document, and no
action taken by any Buyer pursuant hereto or thereto, shall be deemed to constitute the Buyers as, and the Company acknowledges that the
Buyers do not so constitute, a partnership, an association, a joint venture or any other kind of entity, or create a presumption that the Buyers
are in any way acting in concert or as a group, and the Company shall not assert any such claim with respect to such obligations or the
transactions contemplated by the Transaction Documents and the Company acknowledges that the Buyers are not acting in concert or as a
group with respect to such obligations or the transactions contemplated by the Transaction Documents. The Company acknowledges and
each Buyer confirms that it has independently participated in the negotiation of the transaction contemplated hereby with the advice of its
own counsel and advisors. Each Buyer shall be entitled to independently protect and enforce its rights, including, without limitation, the
rights arising out of this Agreement or out of any other Transaction Documents, and it shall not be necessary for any other Buyer to be
joined as an additional party in any proceeding for such purpose.

 
[Signature Page Follows]
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IN WITNESS WHEREOF,  each Buyer, SFI and the Company have caused their respective signature page to this Securities

Purchase Agreement to be duly executed as of the date first written above.
 

 COMPANY:
  
 WORKHORSE GROUP INC.
   
 By:  
  Name:
  Title:
  
 
 
 
 
 
 

[Signature Page to Securities Purchase Agreement]
 

 



 

 
IN WITNESS WHEREOF,  each Buyer, SFI and the Company have caused their respective signature page to this Securities

Purchase Agreement to be duly executed as of the date first written above.
 

 SFI:
  
 Solely with respect to Sections 4(o) & 4(p) hereof:
  
 SUREFLY, INC.
   
 By:  
  Name:
  Title:
  
 
 
 
 
 
 
 

[Signature Page to Securities Purchase Agreement]
 

 



 

 
IN WITNESS WHEREOF,  each Buyer, SFI and the Company have caused their respective signature page to this Securities

Purchase Agreement to be duly executed as of the date first written above.
 

 BUYERS:
   
 By:  
  Name:  
  Title:  
 

 



 

 
SCHEDULE OF BUYERS

 
 

(1)  (2)  (3)  (4)  (5)

Buyer  
Address and

Facsimile Number  

Aggregate
Principal

Amount of Notes  Purchase Price  

Legal Representative’s
Address and Facsimile

Number
         
         
         
         
 

 



 

 
EXHIBITS

 
Exhibit A Form of Notes
Exhibit B Form of Guarantee Agreement
Exhibit C Form of Security Agreement
Exhibit D Form of Pledge Agreement
Exhibit E Form of Press Release
Exhibit F Form of Opinion of Company Counsel
Exhibit G Form of Secretary’s Certificate
Exhibit H Form of Officer’s Certificate
Exhibit I Form of Bill of Sale
 

SCHEDULES
 
Schedule 3(a) Subsidiaries
Schedule 3(i) SEC Documents
Schedule 3(j) Absence of Certain Changes
Schedule 3(l) Regulatory Permits
Schedule 3(o) Transactions with Affiliates
Schedule 3(p) Indebtedness and Other Contracts
Schedule 3(q) Absence of Litigation
Schedule 3(u) Intellectual Property Rights
Schedule 3(bb) Ranking of Notes
Schedule 4(d) Use of Proceeds
 
 
 
 



Exhibit 10.2
 

PLEDGE AND SECURITY AGREEMENT
 

This PLEDGE AND SECURITY AGREEMENT , dated as of December [__], 2017 (this “Agreement”), is made by
Surefly, Inc. , a Delaware corporation (“SFI”), and each other Subsidiary of SFI hereafter becoming party hereto in accordance with
Section 5(m) hereof (together with SFI, each a “Grantor” and, collectively, the “Grantors”), in favor of Empery Tax Efficient, LP, in its
capacity as collateral agent (in such capacity, including any successor thereto, the “Collateral Agent”) for the Buyers (as defined below)
party to the Securities Purchase Agreement, dated as of the date hereof (as amended, restated or otherwise modified from time to time, the
“Securities Purchase Agreement”).

 
W I T N  E S S E T H:

 
WHEREAS, Workhorse Group Inc. (the “Company”) and each party listed as a “Buyer” on the Schedule of Buyers (as

such schedule may be amended, restated or otherwise modified from time to time) attached thereto, each a “Buyer”, and collectively, the
“Buyers”) are parties to the Securities Purchase Agreement, pursuant to which the Company shall be required to sell, and the Buyers shall
purchase or have the right to purchase, the “Notes” (as defined in the Securities Purchase Agreement);

 
WHEREAS, it is a condition precedent to the Buyers consummating the transactions contemplated by the Securities

Purchase Agreement that the Grantors execute and deliver to the Collateral Agent this Agreement providing for the grant to the Collateral
Agent for the benefit of the Buyers of a security interest in all personal property of the Grantors to secure all of the Company’s obligations
under the Securities Purchase Agreement and the “Notes” (as defined therein) issued pursuant thereto (as such Notes may be amended,
restated, replaced or otherwise modified from time to time in accordance with the terms thereof, collectively, the “Notes”) and the other
Transaction Documents (as defined in the Securities Purchase Agreement);

 
WHEREAS, the Grantors (i) are mutually dependent on each other in the conduct of their respective businesses as an

integrated operation, with the credit needed from time to time by one often being provided through financing obtained by the other Grantors
and the ability to obtain such financing being dependent on the successful operations of the Grantors and (ii) have mutually benefitted, and
will receive a mutual benefit, from the proceeds received by the Company in respect of the issuance of the Notes; and

 
WHEREAS, each Grantor has determined that the execution, delivery and performance of this Agreement directly

benefits, and are in the best interest of the Company and such Grantor.
 

 



 

 
NOW, THEREFORE, in consideration of the premises and the agreements herein and in order to induce the Buyers to

perform under the Securities Purchase Agreement, each Grantor agrees with the Collateral Agent, for the benefit of the Buyers, as follows:
 
SECTION 1. Definitions.
 
(a) Reference is hereby made to the Securities Purchase Agreement and the Notes for a statement of the terms thereof. All

terms used in this Agreement and the recitals hereto which are defined in the Securities Purchase Agreement, the Notes or in Articles 8 or 9
of the Uniform Commercial Code (the “Code”) as in effect from time to time in the State of New York, and which are not otherwise
defined herein shall have the same meanings herein as set forth therein; provided that terms used herein which are defined in the Code as in
effect in the State of New York on the date hereof shall continue to have the same meaning notwithstanding any replacement or
amendment of such statute except as the Collateral Agent may otherwise determine.

 
(b) The following terms shall have the respective meanings provided for in the Code: “Accounts”, “Cash Proceeds”,

“Chattel Paper”, “Commercial Tort Claim”, “Commodity Account”, “Commodity Contracts”, “Deposit Account”, “Documents”,
“Equipment”, “Fixtures”, “General Intangibles”, “Goods”, “Instruments”, “Inventory”, “Investment Property”, “Letter-of-Credit Rights”,
“Noncash Proceeds”, “Payment Intangibles”, “Proceeds”, “Promissory Notes”, “Security”, “Record”, “Security Account”, “Software”, and
“Supporting Obligations”.

 
(c) As used in this Agreement, the following terms shall have the respective meanings indicated below, such meanings to

be applicable equally to both the singular and plural forms of such terms:
 
“Collateral” shall have the meaning set forth in Section 2 hereof.
 
“Copyright Licenses” means all licenses, contracts or other agreements, whether written or oral, naming any Grantor as

licensee or licensor and providing for the grant of any right to use or sell any works covered by any copyright (including, without
limitation, all Copyright Licenses set forth in Schedule II hereto).

 
“Copyrights” means all domestic and foreign copyrights, whether registered or not, including, without limitation, all

copyright rights throughout the universe (whether now or hereafter arising) in any and all media (whether now or hereafter developed), in
and to all original works of authorship fixed in any tangible medium of expression, acquired or used by any Grantor (including, without
limitation, all copyrights described in Schedule II hereto), all applications, registrations and recordings thereof (including, without
limitation, applications, registrations and recordings in the United States Copyright Office or in any similar office or agency of the United
States or any other country or any political subdivision thereof), and all reissues, divisions, continuations, continuations in part and
extensions or renewals thereof.

 
“Event of Default” means (i) any defined event of default under any one or more of the Transaction Documents, in each

instance, after giving effect to any notice, grace, or cure periods provided for in the applicable Transaction Document, (ii) the failure by the
Company to pay any amounts when due under the Notes or any other Transaction Document, or (iii) the breach of any representation,
warranty or covenant by any Grantor under this Agreement.
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“Existing Issuer” has the meaning specified therefor in the definition of the term “Pledged Shares”.
 
“GAAP” shall have the meaning set forth in Section 4(c) hereof.
 
“Guaranty” means the Guaranty, dated as of the date hereof, by Workhorse Technologies Inc. and SFI in favor of the

Buyers and the Collateral Agent.
 
“Insolvency Proceeding” means any proceeding commenced by or against any Person under any provision of the

Bankruptcy Code (Chapter 11 of Title 11 of the United States Code) or under any other bankruptcy or insolvency law, assignments for the
benefit of creditors, formal or informal moratoria, compositions, or extensions generally with creditors, or proceedings seeking
reorganization, arrangement, or other similar relief.

 
“Intellectual Property” means the Copyrights, Trademarks and Patents.
 
“Licenses” means the Copyright Licenses, the Trademark Licenses and the Patent Licenses.
 
“Lien” means any mortgage, deed of trust, pledge, lien (statutory or otherwise), security interest, charge or other

encumbrance or security or preferential arrangement of any nature, including, without limitation, any conditional sale or title retention
arrangement, any capitalized lease and any assignment, deposit arrangement or financing lease intended as, or having the effect of, security.

 
“Obligations” shall have the meaning set forth in Section 3 hereof.
 
“Patent Licenses” means all licenses, contracts or other agreements, whether written or oral, naming any Grantor as

licensee or licensor and providing for the grant of any right to manufacture, use or sell any invention covered by any Patent (including,
without limitation, all Patent Licenses set forth in Schedule II hereto).

 
“Patents” means all domestic and foreign letters patent, design patents, utility patents, industrial designs, inventions,

trade secrets, ideas, concepts, methods, techniques, processes, proprietary information, technology, know-how, formulae, rights of publicity
and other general intangibles of like nature, of any Grantor, now existing or hereafter acquired (including, without limitation, all domestic
and foreign letters patent, design patents, utility patents, industrial designs, inventions, trade secrets, ideas, concepts, methods, techniques,
processes, proprietary information, technology, know-how and formulae described in Schedule II hereto), all applications, registrations and
recordings thereof (including, without limitation, applications, registrations and recordings in the United States Patent and Trademark
Office, or in any similar office or agency of the United States or any other country or any political subdivision thereof), and all reissues,
divisions, continuations, continuations in part and extensions or renewals thereof.

 
“Permitted Liens” shall have the meaning set forth in the Notes.
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“Pledged Debt” means the indebtedness described in Schedule VII hereto and all indebtedness from time to time owned

or acquired by a Grantor, the promissory notes and other Instruments evidencing any or all of such indebtedness, and all interest, cash,
Instruments, Investment Property, financial assets, securities, capital stock, other equity interests, stock options and commodity contracts,
notes, debentures, bonds, promissory notes or other evidences of indebtedness and all other property from time to time received, receivable
or otherwise distributed in respect of or in exchange for any or all of such indebtedness.

 
“Pledged Interests” means, collectively, (a) the Pledged Debt, (b) the Pledged Shares and (c) all security entitlements in

any and all of the foregoing.
 
“Pledged Issuer” has the meaning specified therefor in the definition of the term “Pledged Shares”.
 
“Pledged Shares” means (a) the shares of capital stock or other equity interests described in Schedule VIII hereto,

whether or not evidenced or represented by any stock certificate, certificated security or other Instrument, issued by the Persons described
in such Schedule VIII (the “Existing Issuers” and each individually as an “Existing Issuer”), (b) the shares of capital stock or other equity
interests at any time and from time to time acquired by a Grantor of any and all Persons now or hereafter existing (such Persons, together
with the Existing Issuers, being hereinafter referred to collectively as the “Pledged Issuers” and each individually as a “Pledged Issuer”),
whether or not evidenced or represented by any stock certificate, certificated security or other Instrument, and (c) the certificates
representing such shares of capital stock, all options and other rights, contractual or otherwise, in respect thereof and all dividends,
distributions, cash, Instruments, Investment Property, financial assets, securities, capital stock, other equity interests, stock options and
commodity contracts, notes, debentures, bonds, promissory notes or other evidences of indebtedness and all other property (including,
without limitation, any stock dividend and any distribution in connection with a stock split) from time to time received, receivable or
otherwise distributed in respect of or in exchange for any or all of such capital stock.

 
“Trademark Licenses” means all licenses, contracts or other agreements, whether written or oral, naming any Grantor as

licensor or licensee and providing for the grant of any right concerning any Trademark, together with any goodwill connected with and
symbolized by any such trademark licenses, contracts or agreements and the right to prepare for sale or lease and sell or lease any and all
Inventory now or hereafter owned by any Grantor and now or hereafter covered by such licenses (including, without limitation, all
Trademark Licenses described in Schedule II hereto).

 
“Trademarks” means all domestic and foreign trademarks, service marks, collective marks, certification marks, trade

names, business names, d/b/a’s, Internet domain names, trade styles, designs, logos and other source or business identifiers and all general
intangibles of like nature, now or hereafter owned, adopted, acquired or used by any Grantor (including, without limitation, all domestic
and foreign trademarks, service marks, collective marks, certification marks, trade names, business names, d/b/a’s, Internet domain names,
trade styles, designs, logos and other source or business identifiers described in Schedule II hereto), all applications, registrations and
recordings thereof (including, without limitation, applications, registrations and recordings in the United States Patent and Trademark
Office or in any similar office or agency of the United States, any state thereof or any other country or any political subdivision thereof),
and all reissues, extensions or renewals thereof, together with all goodwill of the business symbolized by such marks and all customer lists,
formulae and other Records of any Grantor relating to the distribution of products and services in connection with which any of such marks
are used.
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SECTION 2. Grant of Security Interest. As collateral security for all of the Obligations, each Grantor hereby pledges and

assigns to the Collateral Agent for the benefit of the Buyers, and grants to the Collateral Agent for the benefit of the Buyers a continuing
security interest in, all personal property of such Grantor, wherever located and whether now or hereafter existing and whether now owned
or hereafter acquired, of every kind and description, tangible or intangible (collectively, the “Collateral”), including, without limitation, the
following:

 
(a) all Accounts;
 
(b) all Chattel Paper (whether tangible or electronic);
 
(c) the Commercial Tort Claims specified on Schedule VI hereto;
 
(d) all Deposit Accounts (including, without limitation, all cash, and all other property from time to time deposited therein

and the monies and property in the possession or under the control of the Collateral Agent or a Buyer or any affiliate, representative, agent
or correspondent of the Collateral Agent or a Buyer);

 
(e) all Documents;
 
(f) all Equipment;
 
(g) all Fixtures;
 
(h) all General Intangibles (including, without limitation, all Payment Intangibles);
 
(i) all Goods;
 
(j) all Instruments (including, without limitation, Promissory Notes and each certificated Security);
 
(k) all Inventory;
 
(l) all Investment Property;
 
(m) all Copyrights, Patents and Trademarks, and all Licenses;
 
(n) all Letter-of-Credit Rights;
 
(o) all Supporting Obligations;
 
(p) all Pledged Interests;
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(q) all other tangible and intangible personal property of such Grantor (whether or not subject to the Code), including,

without limitation, all bank and other accounts and all cash and all investments therein, all proceeds, products, offspring, accessions, rents,
profits, income, benefits, substitutions and replacements of and to any of the property of such Grantor described in the preceding clauses of
this Section 2 (including, without limitation, any proceeds of insurance thereon and all causes of action, claims and warranties now or
hereafter held by such Grantor in respect of any of the items listed above), and all books, correspondence, files and other Records,
including, without limitation, all tapes, desks, cards, Software, data and computer programs in the possession or under the control of such
Grantor or any other Person from time to time acting for such Grantor that at any time evidence or contain information relating to any of the
property described in the preceding clauses of this Section 2 or are otherwise necessary or helpful in the collection or realization thereof;
and

 
(r) all Proceeds, including all Cash Proceeds and Noncash Proceeds, and products of any and all of the foregoing

Collateral;
 

in each case, howsoever such Grantor’s interest therein may arise or appear (whether by ownership, security interest, claim or otherwise).
 

SECTION 3. Security for Obligations. The security interest created hereby in the Collateral constitutes continuing
collateral security for all of the following obligations, whether now existing or hereafter incurred (collectively, the “Obligations”):

 
(a) the prompt payment by each Grantor, as and when due and payable (by scheduled maturity, required prepayment,

acceleration, demand or otherwise), of all amounts from time to time owing by it in respect of the Securities Purchase Agreement, the
Notes, the Guaranty and the other Transaction Documents, including, without limitation, (i) all principal of and interest on the Notes
(including, without limitation, all interest that accrues after the commencement of any Insolvency Proceeding of any Grantor, whether or
not the payment of such interest is unenforceable or is not allowable due to the existence of such Insolvency Proceeding), (ii) all amounts
from time to time owing by such Grantor under the Guaranty, and (iii) all fees, commissions, expense reimbursements, indemnifications
and all other amounts due or to become due under any of the Transaction Documents; and

 
(b) the due performance and observance by each Grantor of all of its other obligations from time to time existing in

respect of any of the Transaction Documents for so long as the Notes are outstanding.
 
SECTION 4. Representations and Warranties. Each Grantor represents and warrants as follows:
 
(a) Schedule I hereto sets forth (i) the exact legal name of such Grantor, and (ii) the organizational identification number

of such Grantor or states that no such organizational identification number exists.
 
(b) There is no pending or written notice threatening any action, suit, proceeding or claim affecting such Grantor before

any governmental authority or any arbitrator, or any order, judgment or award by any governmental authority or arbitrator, that may
adversely affect the grant by such Grantor, or the perfection, of the security interest purported to be created hereby in the Collateral, or the
exercise by the Collateral Agent of any of its rights or remedies hereunder.
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(c) All Federal, state and local tax returns and other reports required by applicable law to be filed by such Grantor have

been filed, or extensions have been obtained, and all taxes, assessments and other governmental charges imposed upon such Grantor or any
property of such Grantor (including, without limitation, all federal income and social security taxes on employees’ wages) and which have
become due and payable on or prior to the date hereof have been paid, except to the extent contested in good faith by proper proceedings
which stay the imposition of any penalty, fine or Lien resulting from the non-payment thereof and with respect to which adequate reserves
have been set aside for the payment thereof in accordance with United States generally accepted accounting principles consistently applied
(“GAAP”).

 
(d) All Equipment, Fixtures, Goods and Inventory of such Grantor now existing are, and all Equipment, Fixtures, Goods

and Inventory of such Grantor hereafter existing will be, located and/or based at the addresses specified therefor in Schedule III hereto,
except that such Grantor will give the Collateral Agent not less than thirty (30) days’ prior written notice of any change of the location of
any such Collateral, other than to locations set forth on Schedule III and with respect to which the Collateral Agent has filed financing
statements and otherwise fully perfected its Liens thereon. Such Grantor’s chief place of business and chief executive office, the place
where such Grantor keeps its Records concerning Accounts and all originals of all Chattel Paper are located at the addresses specified
therefor in Schedule III hereto. None of the Accounts is evidenced by Promissory Notes or other Instruments. Set forth in Schedule IV
hereto is a complete and accurate list, as of the date of this Agreement, of (i) each Promissory Note, Security and other Instrument owned
by each Grantor and (ii) each Deposit Account, Securities Account and Commodities Account of each Grantor, together with the name and
address of each institution at which each such Account is maintained, the account number for each such Account and a description of the
purpose of each such Account. Set forth in Schedule II hereto is a complete and correct list of each trade name used by each Grantor and the
name of, and each trade name used by, each person from which such Grantor has acquired any substantial part of the Collateral.

 
(e) Such Grantor has delivered or made available to the Collateral Agent complete and correct copies of each License

described in Schedule II hereto, including all schedules and exhibits thereto, which represents all of the Licenses existing on the date of this
Agreement. Each such License sets forth the entire agreement and understanding of the parties thereto relating to the subject matter thereof,
and there are no other agreements, arrangements or understandings, written or oral, relating to the matters covered thereby or the rights of
such Grantor or any of its affiliates in respect thereof. Each material License now existing is, and any material License entered into in the
future will be, the legal, valid and binding obligation of the parties thereto, enforceable against such parties in accordance with its terms,
except as may be limited by applicable bankruptcy, insolvency, reorganization, moratorium, fraudulent conveyance, suretyship or other
similar laws and equitable principles (regardless of whether enforcement is sought in equity or in law). No default under any material
License by any such party has occurred, nor does any defense, offset, deduction or counterclaim exist thereunder in favor of any such party.
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(f) Such Grantor owns and controls, or otherwise possesses adequate rights to use, all Trademarks, Patents and

Copyrights, which are the only trademarks, patents, copyrights, inventions, trade secrets, proprietary information and technology, know-
how, formulae, rights of publicity necessary to conduct its business in substantially the same manner as conducted as of the date hereof.
Schedule II hereto sets forth a true and complete list of all registered Copyrights, issued Patents, Trademarks (including, without limitation,
any Internet domain names and the registrar of each such Internet domain name), and Licenses annually owned or used by such Grantor as
of the date hereof. To the best knowledge of each Grantor, all such Intellectual Property of such Grantor is subsisting and in full force and
effect, has not been adjudged invalid or unenforceable, is valid and enforceable and has not been abandoned in whole or in part. Except as
set forth in Schedule II, no such Intellectual Property is the subject of any licensing or franchising agreement. Such Grantor has no
knowledge of any conflict with the rights of others to any Intellectual Property and, to the best knowledge of such Grantor, such Grantor is
not now infringing or in conflict with any such rights of others in any material respect, and to the best knowledge of such Grantor, no other
Person is now infringing or in conflict in any material respect with any such properties, assets and rights owned or used by such Grantor.
Except as set forth in Schedule II, such Grantor has not received any notice that it is violating or has violated the trademarks, patents,
copyrights, inventions, trade secrets, proprietary information and technology, know-how, formulae, rights of publicity or other intellectual
property rights of any third party.

 
(g) Such Grantor is and will be at all times the sole and exclusive owner of, or otherwise has and will have adequate

rights in, the Collateral free and clear of any Liens, except for Permitted Liens on any Collateral. No effective financing statement or other
instrument similar in effect covering all or any part of the Collateral is on file in any recording or filing office except (i) such as may have
been filed in favor of the Collateral Agent relating to this Agreement, and (ii) such as may have been filed to perfect any Permitted Liens.

 
(h) The exercise by the Collateral Agent of any of its rights and remedies hereunder will not contravene any law or any

contractual restriction binding on or otherwise affecting such Grantor or any of its properties and will not result in or require the creation of
any Lien, upon or with respect to any of its properties.

 
(i) No authorization or approval or other action by, and no notice to or filing with, any governmental authority or other

regulatory body, or any other Person, is required for (i) the grant by such Grantor, or the perfection, of the security interest purported to be
created hereby in the Collateral, or (ii) the exercise by the Collateral Agent of any of its rights and remedies hereunder, except (A) for the
filing under the Uniform Commercial Code as in effect in the applicable jurisdiction of the financing statements, all of which financing
statements, have been duly filed and are in full force and effect, (B) with respect to the perfection of the security interest created hereby in
the Intellectual Property, for the recording of the appropriate Assignment for Security, substantially in the form of Exhibit A hereto, as
applicable, in the United States Patent and Trademark Office or the United States Copyright Office, as applicable, and (C) with respect to
the perfection of the security interest created hereby in foreign Intellectual Property and Licenses, for registrations and filings in
jurisdictions located outside of the United States and covering rights in such jurisdictions relating to the Intellectual Property and Licenses.
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(j) This Agreement creates in favor of the Collateral Agent a legal, valid and enforceable security interest in the Collateral,

as security for the Obligations. The Collateral Agent’s having possession of all Instruments and cash constituting Collateral from time to
time, the recording of the appropriate Assignment for Security executed pursuant hereto in the United States Patent and Trademark Office
and the United States Copyright Office, as applicable, and the filing of the financing statements and the other filings and recordings, as
applicable, described in Schedule V hereto and, with respect to the Intellectual Property hereafter existing and not covered by an
appropriate Assignment for Security, the recording in the United States Patent and Trademark Office or the United States Copyright
Office, as applicable, of appropriate instruments of assignment, result in the perfection of such security interests. Such security interests
are, or in the case of Collateral in which such Grantor obtains rights after the date hereof, will be, perfected, first priority security interests,
subject only to Permitted Liens and the recording of such instruments of assignment. Such recordings and filings and all other action
necessary or desirable to perfect and protect such security interest have been duly taken, except for the Collateral Agent’s having possession
of Instruments and cash constituting Collateral after the date hereof and the other filings and recordations described in Section 4(l) hereof.

 
(k) As of the date hereof, such Grantor does not hold any Commercial Tort Claims nor is such Grantor aware of any such

pending claims, except for such claims described in Schedule VI.
 
(l) Each of the Grantors (other than the Company) is a wholly-owned Subsidiary of the Company and are the only

Subsidiaries of the Company, as of the date hereof.
 
SECTION 5. Covenants as to the Collateral. So long as any of the Obligations shall remain outstanding, unless the

Collateral Agent shall otherwise consent in writing:
 
(a) Further Assurances. Each Grantor will at its expense, at any time and from time to time, promptly execute and deliver

all further instruments and documents and take all further action that the Collateral Agent may reasonably request in order to: (i) perfect
and protect the security interest purported to be created hereby; (ii) enable the Collateral Agent to exercise and enforce its rights and
remedies hereunder in respect of the Collateral; or (iii) otherwise effect the purposes of this Agreement, including, without limitation:
(A) marking conspicuously all Chattel Paper and each License and, at the request of the Collateral Agent, each of its Records pertaining to
the Collateral with a legend, in form and substance satisfactory to the Collateral Agent, indicating that such Chattel Paper, License or
Collateral is subject to the security interest created hereby, (B)  delivering and pledging to the Collateral Agent hereunder each Promissory
Note, Security, Chattel Paper or other Instrument, now or hereafter owned by such Grantor, duly endorsed and accompanied by executed
instruments of transfer or assignment, all in form and substance satisfactory to the Collateral Agent, (C) executing and filing (to the extent,
if any, that such Grantor’s signature is required thereon) or authenticating the filing of, such financing or continuation statements, or
amendments thereto, as may be necessary or desirable or that the Collateral Agent may request in order to perfect and preserve the security
interest purported to be created hereby, (D) furnishing to the Collateral Agent from time to time statements and schedules further
identifying and describing the Collateral and such other reports in connection with the Collateral in each case as the Collateral Agent may
reasonably request, all in reasonable detail, (E) if any Collateral shall be in the possession of a third party, notifying such Person of the
Collateral Agent’s security interest created hereby and obtaining a written acknowledgment from such Person that such Person holds
possession of the Collateral for the benefit of the Collateral Agent, which such written acknowledgement shall be in form and substance
satisfactory to the Collateral Agent, (F) if at any time after the date hereof, such Grantor acquires or holds any Commercial Tort Claim,
promptly notifying the Collateral Agent in a writing signed by such Grantor setting forth a brief description of such Commercial Tort Claim
and granting to the Collateral Agent a security interest therein and in the proceeds thereof, which writing shall incorporate the provisions
hereof and shall be in form and substance satisfactory to the Collateral Agent, and (G) taking all actions required by any earlier versions of
the Uniform Commercial Code or by other law, as applicable, in any relevant Uniform Commercial Code jurisdiction, or by other law as
applicable in any foreign jurisdiction.
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(b) Location of Equipment and Inventory. Each Grantor will keep the Equipment and Inventory at the locations specified

therefor in Section 4(d) hereof or, upon not less than thirty (30) days’ prior written notice to the Collateral Agent accompanied by a new
Schedule III hereto indicating each new location of the Equipment and Inventory, at such other locations in the United States.

 
(c) Condition of Equipment. Each Grantor will maintain or cause the Equipment (necessary or useful to its business) to be

maintained and preserved in good condition, repair and working order, ordinary wear and tear excepted, and will forthwith, or in the case of
any loss or damage to any material Equipment of such Grantor within a commercially reasonable time after the occurrence thereof, make or
cause to be made all repairs, replacements and other improvements in connection therewith which are necessary or desirable, consistent
with past practice, or which the Collateral Agent may reasonably request to such end. Such Grantor will promptly furnish to the Collateral
Agent a statement describing in reasonable detail any such loss or damage to any such Equipment.

 
( d ) Taxes, Etc.  Each Grantor agrees to pay promptly when due all property and other taxes, assessments and

governmental charges or levies imposed upon, and all claims (including claims for labor, materials and supplies) against, the Equipment
and Inventory, except to the extent the validity thereof is being contested in good faith by proper proceedings which stay the imposition of
any penalty, fine or Lien resulting from the non-payment thereof and with respect to which adequate reserves in accordance with GAAP
have been set aside for the payment thereof.

 
(e) Insurance.
 

(i) Each Grantor will, at its own expense, maintain insurance (including, without limitation, commercial general
liability and property insurance) with respect to the Equipment and Inventory in such amounts, against such risks, in such form and with
responsible and reputable insurance companies or associations as is required by any governmental authority having jurisdiction with respect
thereto or as is carried by such Grantor as of the date hereof and in any event, in amount, adequacy and scope reasonably satisfactory to the
Collateral Agent. Unless otherwise agreed to by the Collateral Agent, each such policy for liability insurance shall provide for all losses to
be paid on behalf of the Collateral Agent and such Grantor as their respective interests may appear, and each policy for property damage
insurance shall provide for all losses to be adjusted with, and paid directly to, the Collateral Agent. Unless otherwise agreed to by the
Collateral Agent, each such policy shall in addition (A) name the Collateral Agent as an additional insured party thereunder (without any
representation or warranty by or obligation upon the Collateral Agent) as their interests may appear, (B) contain an agreement by the
insurer that any loss thereunder shall be payable to the Collateral Agent on its own account notwithstanding any action, inaction or breach
of representation or warranty by such Grantor, (C) provide that there shall be no recourse against the Collateral Agent for payment of
premiums or other amounts with respect thereto, and (D) provide that at least thirty (30) days’ prior written notice of cancellation, lapse,
expiration or other adverse change shall be given to the Collateral Agent by the insurer. Such Grantor will, if so requested by the Collateral
Agent, deliver to the Collateral Agent original or duplicate policies of such insurance and, as often as the Collateral Agent may reasonably
request, a report of a reputable insurance broker with respect to such insurance. Such Grantor will also, at the request of the Collateral
Agent, execute and deliver instruments of assignment of such insurance policies and cause the respective insurers to acknowledge notice of
such assignment.

 

 -10-  



 

 
(ii) Reimbursement under any liability insurance maintained by a Grantor pursuant to this Section 5(e) may be

paid directly to the Person who shall have incurred liability covered by such insurance. In the case of any loss involving damage to
Equipment or Inventory, any proceeds of insurance maintained by a Grantor pursuant to this Section 5(e) shall be paid to the Collateral
Agent (except as to which paragraph (iii) of this Section 5(e) is not applicable), such Grantor will make or cause to be made the necessary
repairs to or replacements of such Equipment or Inventory, and any proceeds of insurance maintained by such Grantor pursuant to this
Section 5(e) shall be paid by the Collateral Agent to such Grantor as reimbursement for the costs of such repairs or replacements.

 
(iii) All insurance payments in respect of such Equipment or Inventory shall be paid to the Collateral Agent and

applied as specified in Section 7(b) hereof.
 

(f) Provisions Concerning the Accounts and the Licenses.
 

(i) Each Grantor will (A) give the Collateral Agent at least thirty (30) days’ prior written notice of any change in
such Grantor’s name, identity or organizational structure, (B) maintain its jurisdiction of incorporation as set forth in Section 4(a) hereto,
(C) immediately notify the Collateral Agent upon obtaining an organizational identification number, if on the date hereof such Grantor did
not have such identification number, and (D) keep adequate records concerning the Accounts and Chattel Paper and permit representatives
of the Collateral Agent during normal business hours on reasonable notice to such Grantor, to inspect and make abstracts from such Records
and Chattel Paper.

 
(ii) Each Grantor will, except as otherwise provided in this subsection (f), continue to collect, at its own expense,

all amounts due or to become due under the Accounts. In connection with such collections, such Grantor may (and, at the Collateral
Agent’s direction, will) take such action as such Grantor or the Collateral Agent may deem necessary or advisable to enforce collection or
performance of the Accounts; provided, however, that the Collateral Agent shall have the right at any time, upon the occurrence and during
the continuance of an Event of Default, to notify the account debtors or obligors under any Accounts of the assignment of such Accounts to
the Collateral Agent and to direct such account debtors or obligors to make payment of all amounts due or to become due to such Grantor
thereunder directly to the Collateral Agent or its designated agent and, upon such notification and at the expense of such Grantor and to the
extent permitted by law, to enforce collection of any such Accounts and to adjust, settle or compromise the amount or payment thereof, in
the same manner and to the same extent as such Grantor might have done. After receipt by a Grantor of a notice from the Collateral Agent
that the Collateral Agent has notified, intends to notify, or has enforced or intends to enforce a Grantor’s rights against the account debtors
or obligors under any Accounts as referred to in the proviso to the immediately preceding sentence, (A) all amounts and proceeds (including
Instruments) received by such Grantor in respect of the Accounts shall be received in trust for the benefit of the Collateral Agent hereunder,
shall be segregated from other funds of such Grantor and shall be forthwith paid over to the Collateral Agent in the same form as so
received (with any necessary endorsement) to be held as cash collateral and applied as specified in Section 7(b) hereof, and (B) such
Grantor will not adjust, settle or compromise the amount or payment of any Account or release wholly or partly any account debtor or
obligor thereof or allow any credit or discount thereon. In addition, upon the occurrence and during the continuance of an Event of Default,
the Collateral Agent may (in its sole and absolute discretion) direct any or all of the banks and financial institutions with which such Grantor
either maintains a Deposit Account or a lockbox or deposits the proceeds of any Accounts to send immediately to the Collateral Agent by
wire transfer (to such account as the Collateral Agent shall specify, or in such other manner as the Collateral Agent shall direct) all or a
portion of such securities, cash, investments and other items held by such institution. Any such securities, cash, investments and other items
so received by the Collateral Agent shall (in the sole and absolute discretion of the Collateral Agent) be held as additional Collateral for the
Obligations or distributed in accordance with Section 7 hereof.
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(iii) Upon the occurrence and during the continuance of any breach or default under any material License

referred to in Schedule II hereto by any party thereto other than a Grantor, the Grantor party thereto will, promptly after obtaining
knowledge thereof, give the Collateral Agent written notice of the nature and duration thereof, specifying what action, if any, it has taken
and proposes to take with respect thereto and thereafter will take reasonable steps to protect and preserve its rights and remedies in respect
of such breach or default, or will obtain or acquire an appropriate substitute License.

 
(iv) Each Grantor will, at its expense, promptly deliver to the Collateral Agent a copy of each notice or other

communication received by it by which any other party to any material License referred to in Schedule II hereto purports to exercise any of
its rights or affect any of its obligations thereunder, together with a copy of any reply by such Grantor thereto.

 
(v) Each Grantor will exercise promptly and diligently each and every right which it may have under each

material License (other than any right of termination) and will duly perform and observe in all respects all of its obligations under each
material License and will take all action reasonably necessary to maintain such Licenses in full force and effect. No Grantor will, without
the prior written consent of the Collateral Agent, cancel, terminate, amend or otherwise modify in any respect, or waive any provision of,
any material License referred to in Schedule II hereto.
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(g) Transfers and Other Liens.
 

(i) No Grantor will sell, assign (by operation of law or otherwise), lease, license, exchange or otherwise transfer
or dispose of any of the Collateral, except (A) Inventory in the ordinary course of business and (B) worn-out or obsolete assets not
necessary to the business.

 
(ii) No Grantor will create, suffer to exist or grant any Lien upon or with respect to any Collateral other than a

Permitted Lien.
 

(h) Intellectual Property.
 

(i) If applicable, each Grantor shall, upon the Collateral Agent’s written request, duly execute and deliver the
applicable Assignment for Security in the form attached hereto as Exhibit A. Each Grantor (either itself or through licensees) will, and will
cause each licensee thereof to, take all action necessary to maintain all of the Intellectual Property in full force and effect, including,
without limitation, using the proper statutory notices and markings and using the Trademarks on each applicable trademark class of goods
in order to so maintain the Trademarks in full force and free from any claim of abandonment for non-use, and such Grantor will not (nor
permit any licensee thereof to) do any act or knowingly omit to do any act whereby any Intellectual Property may become invalidated;
provided, however, that so long as no Event of Default has occurred and is continuing, such Grantor shall not have an obligation to use or to
maintain any Intellectual Property (A) that relates solely to any product or work, that has been, or is in the process of being, discontinued,
abandoned or terminated, (B) that is being replaced with Intellectual Property substantially similar to the Intellectual Property that may be
abandoned or otherwise become invalid, so long as the failure to use or maintain such Intellectual Property does not materially adversely
affect the validity of such replacement Intellectual Property and so long as such replacement Intellectual Property is subject to the Lien
created by this Agreement or (C) that is substantially the same as another Intellectual Property that is in full force, so long the failure to use
or maintain such Intellectual Property does not materially adversely affect the validity of such replacement Intellectual Property and so long
as such other Intellectual Property is subject to the Lien and security interest created by this Agreement. Each Grantor will cause to be taken
all necessary steps in any proceeding before the United States Patent and Trademark Office and the United States Copyright Office or any
similar office or agency in any other country or political subdivision thereof to maintain each registration of the Intellectual Property (other
than the Intellectual Property described in the proviso to the immediately preceding sentence), including, without limitation, filing of
renewals, affidavits of use, affidavits of incontestability and opposition, interference and cancellation proceedings and payment of
maintenance fees, filing fees, taxes or other governmental fees in the ordinary course of business. If any Intellectual Property (other than
Intellectual Property described in the proviso to the first sentence of subsection (i) of this clause (h)) is infringed, misappropriated, diluted
or otherwise violated in any material respect by a third party, such Grantor shall (x) upon learning of such infringement, misappropriation,
dilution or other violation, promptly notify the Collateral Agent and (y) to the extent such Grantor shall deem appropriate under the
circumstances, promptly sue for infringement, misappropriation, dilution or other violation, seek injunctive relief where appropriate and
recover any and all damages for such infringement, misappropriation, dilution or other violation, or take such other actions as such Grantor
shall deem appropriate under the circumstances to protect such Intellectual Property. Each Grantor shall furnish to the Collateral Agent
from time to time upon its request statements and schedules further identifying and describing the Intellectual Property and Licenses and
such other reports in connection with the Intellectual Property and Licenses as the Collateral Agent may reasonably request, all in
reasonable detail and promptly upon request of the Collateral Agent, following receipt by the Collateral Agent of any such statements,
schedules or reports, such Grantor shall modify this Agreement by amending Schedule II hereto, as the case may be, to include any
Intellectual Property and License, as the case may be, which becomes part of the Collateral under this Agreement and shall execute and
authenticate such documents and do such acts as shall be necessary or, in the judgment of the Collateral Agent, desirable to subject such
Intellectual Property and Licenses to the Lien and security interest created by this Agreement. Notwithstanding anything herein to the
contrary, upon the occurrence and during the continuance of an Event of Default, such Grantor may not abandon or otherwise permit any
Intellectual Property to become invalid without the prior written consent of the Collateral Agent, and if any Intellectual Property is
infringed, misappropriated, diluted or otherwise violated in any material respect by a third party, such Grantor will take such action as the
Collateral Agent shall deem appropriate under the circumstances to protect such Intellectual Property.
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(ii) In no event shall a Grantor, either itself or through any agent, employee, licensee or designee, file an

application for the registration of any Trademark or Copyright or the issuance of any Patent with the United States Patent and Trademark
Office or the United States Copyright Office, as applicable, or in any similar office or agency of the United States or any country or any
political subdivision thereof unless it gives the Collateral Agent prior written notice thereof. Upon request of the Collateral Agent, each
Grantor shall execute, authenticate and deliver any and all assignments, agreements, instruments, documents and papers as the Collateral
Agent may reasonably request to evidence the Collateral Agent’s security interest hereunder in such Intellectual Property and the General
Intangibles of such Grantor relating thereto or represented thereby, and such Grantor hereby appoints the Collateral Agent its attorney-in-
fact to execute and/or authenticate and file all such writings for the foregoing purposes, all acts of such attorney being hereby ratified and
confirmed, and such power (being coupled with an interest) shall be irrevocable until (i) the indefeasible payment in full in cash of all
obligations under the Notes (together with any matured indemnification obligations as of the date of such payment, but excluding any
inchoate or unmatured contingent indemnification obligations) or (ii) the complete exchange of all of the Company’s obligations under the
Notes to equity securities of SFI.

 
(iii) Upon the Collateral Agent’s request, each Grantor shall cause each domain registrar where any of such

Grantor’s Internet domain names are registered, whether as of the date of this Agreement or at any time hereafter, to execute and deliver to
the Collateral Agent a domain name control agreement, in form and substance reasonably satisfactory to the Collateral Agent, duly executed
by such Grantor and such domain registrar, or enter into other arrangements in form and substance satisfactory to the Collateral Agent,
pursuant to which such domain registrar shall irrevocably agree, inter alia, that it will comply at any time with the instructions originated by
the Collateral Agent to such domain registrar directing substitution of the Collateral Agent or its designee as the registered owner of such
Internet domain names, without further consent of such Grantor, which instructions the Collateral Agent will not give to such domain
registrar in the absence of a continuing Event of Default.
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(i) Deposit, Commodities and Securities Accounts. Upon the Collateral Agent’s request and unless otherwise agreed by

Agent, each Grantor shall cause each bank and other financial institution with an account referred to in Schedule IV hereto to execute and
deliver to the Collateral Agent a control agreement, in form and substance reasonably satisfactory to the Collateral Agent, duly executed by
such Grantor and such bank or financial institution, or enter into other arrangements in form and substance satisfactory to the Collateral
Agent, pursuant to which such institution shall irrevocably agree, inter alia, that (i) it will comply at any time with the instructions
originated by the Collateral Agent to such bank or financial institution directing the disposition of cash, Commodity Contracts, securities,
Investment Property and other items from time to time credited to such account, without further consent of such Grantor, which instructions
the Collateral Agent will not give to such bank or other financial institution in the absence of a continuing Event of Default, (ii) all cash,
Commodity Contracts, securities, Investment Property and other items of such Grantor deposited with such institution shall be subject to a
perfected, first priority security interest in favor of the Collateral Agent, (iii) any right of set off, banker’s Lien or other similar Lien,
security interest or encumbrance shall be fully waived as against the Collateral Agent, and (iv) upon receipt of written notice from the
Collateral Agent during the continuance of an Event of Default, such bank or financial institution shall immediately send to the Collateral
Agent by wire transfer (to such account as the Collateral Agent shall specify, or in such other manner as the Collateral Agent shall direct)
all such cash, the value of any Commodity Contracts, securities, Investment Property and other items held by it. Without the prior written
consent of the Collateral Agent, such Grantor shall not make or maintain any Deposit Account, Commodity Account or Securities Account
except for the accounts set forth in Schedule IV hereto. The provisions of this Section 5(i) shall not apply to (i) Deposit Accounts for which
the Collateral Agent is the depositary, (ii) Deposit Accounts specially and exclusively used for payroll, payroll taxes and other employee
wage and benefit payments to or for the benefit of a Grantor’s salaried employees and (iii) Securities Accounts in which the fair market
value of the securities held therein does not exceed $25,000 at any time.

 
(j) [Reserved].
 
(k) Control. Each Grantor hereby agrees to take any or all action that may be necessary or desirable or that the Collateral

Agent may request in order for the Collateral Agent to obtain control in accordance with Sections 9-105 – 9-107 of the Code with respect to
the following Collateral: (i) Electronic Chattel Paper, (ii) Investment Property, (iii) Pledged Interests and (iv) Letter-of-Credit Rights.

 
(l) Inspection and Reporting. Each Grantor shall permit the Collateral Agent, or any agent or representatives thereof or

such professionals or other Persons as the Collateral Agent may designate, not more than once a year in the absence of an Event of Default,
(i) to examine and make copies of and abstracts from such Grantor’s records and books of account, (ii) to visit and inspect its properties,
(iii) to verify materials, leases, Inventory and other assets of such Grantor from time to time, (iii) to conduct audits, physical counts,
appraisals and/or valuations, examinations at the locations of such Grantor. Each Grantor shall also permit the Collateral Agent, or any
agent or representatives thereof or such professionals or other Persons as the Collateral Agent may designate to discuss such Grantor’s
affairs, finances and accounts with any of its officers subject to the execution by the Collateral Agent or its designee(s) of a mutually
agreeable confidentiality agreement.
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(m) Future Subsidiaries. If any Grantor shall hereafter create or acquire any Subsidiary, simultaneously with the creation

of acquisition of such Subsidiary, such Grantor shall cause such Subsidiary to become a party to this Agreement as an additional “Grantor”
hereunder and to become a party to the Guaranty as an additional “Guarantor” thereunder, and to duly execute and/or deliver such opinions
of counsel and other documents, in form and substance acceptable to the Collateral Agent, as the Collateral Agent shall reasonably request
with respect thereto.

 
SECTION 6. Additional Provisions Concerning the Collateral.
 
(a) Each Grantor hereby (i) authorizes the Collateral Agent to file one or more Uniform Commercial Code financing or

continuation statements, and amendments thereto, relating to the Collateral (including, without limitation, financing statements describing
the Collateral as “all assets” or “all personal property” or words of similar effect) and (ii) ratifies such authorization to the extent that the
Collateral Agent has filed any such financing or continuation statements, or amendments thereto, prior to the date hereof. A photocopy or
other reproduction of this Agreement or any financing statement covering the Collateral or any part thereof shall be sufficient as a financing
statement where permitted by law.

 
(b) Each Grantor hereby irrevocably appoints the Collateral Agent as its attorney-in-fact and proxy, with full authority in

the place and stead of such Grantor and in the name of such Grantor or otherwise, from time to time in the Collateral Agent’s discretion, so
long as an Event of Default shall have occurred and is continuing, to take any action and to execute any instrument which the Collateral
Agent may deem necessary or advisable to accomplish the purposes of this Agreement (subject to the rights of such Grantor under Section
5 hereof), including, without limitation, (i) to obtain and adjust insurance required to be paid to the Collateral Agent pursuant to Section
5(e) hereof, (ii) to ask, demand, collect, sue for, recover, compound, receive and give acquittance and receipts for moneys due and to
become due under or in respect of any Collateral, (iii) to receive, endorse, and collect any drafts or other instruments, documents and chattel
paper in connection with clause (i) or (ii) above, (iv) to file any claims or take any action or institute any proceedings which the Collateral
Agent may deem necessary or desirable for the collection of any Collateral or otherwise to enforce the rights of the Collateral Agent and the
Buyers with respect to any Collateral, and (v) to execute assignments, licenses and other documents to enforce the rights of the Collateral
Agent and the Buyers with respect to any Collateral. This power is coupled with an interest and is irrevocable until (i) the indefeasible
payment in full in cash of all obligations under the Notes (together with any matured indemnification obligations as of the date of such
payment, but excluding any inchoate or unmatured contingent indemnification obligations) or (ii) the complete exchange of all of the
Company’s obligations under the Notes to equity securities of SFI.
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(c) For the purpose of enabling the Collateral Agent to exercise rights and remedies hereunder, at such time as the

Collateral Agent shall be lawfully entitled to exercise such rights and remedies upon and during an Event of Default, and for no other
purpose, each Grantor hereby grants to the Collateral Agent, to the extent assignable, an irrevocable, non-exclusive license (exercisable
without payment of royalty or other compensation to such Grantor) to use, assign, license or sublicense any Intellectual Property now
owned or hereafter acquired by such Grantor, wherever the same may be located, including in such license reasonable access to all media in
which any of the licensed items may be recorded or stored and to all computer programs used for the compilation or printout thereof.
Notwithstanding anything contained herein to the contrary, but subject to the provisions of the Securities Purchase Agreement that limit the
right of such Grantor to dispose of its property and Section 5(h) hereof, so long as no Event of Default shall have occurred and be
continuing, such Grantor may exploit, use, enjoy, protect, license, sublicense, assign, sell, dispose of or take other actions with respect to
the Intellectual Property in the ordinary course of its business. In furtherance of the foregoing, unless an Event of Default shall have
occurred and be continuing, the Collateral Agent shall from time to time, upon the request of a Grantor, execute and deliver any
instruments, certificates or other documents, in the form so requested, which such Grantor shall have certified are appropriate (in such
Grantor’s judgment) to allow it to take any action permitted above (including relinquishment of the license provided pursuant to this clause
(c) as to any Intellectual Property). Further, upon (i) the indefeasible payment in full in cash of all obligations under the Notes (together with
any matured indemnification obligations as of the date of such payment, but excluding any inchoate or unmatured contingent
indemnification obligations) or (ii) the complete exchange of all of the Company’s obligations under the Notes to equity securities of SFI,
the Collateral Agent (subject to Section 10(e) hereof) shall release and reassign to such Grantor all of the Collateral Agent’s right, title and
interest in and to the Intellectual Property, and the Licenses, all without recourse, representation or warranty whatsoever. The exercise of
rights and remedies hereunder by the Collateral Agent shall not terminate the rights of the holders of any licenses or sublicenses theretofore
granted by such Grantor in accordance with the second sentence of this clause (c). Each Grantor hereby releases the Collateral Agent from
any claims, causes of action and demands at any time arising out of or with respect to any actions taken or omitted to be taken by the
Collateral Agent under the powers of attorney granted herein other than actions taken or omitted to be taken through the Collateral Agent’s
gross negligence or willful misconduct, as determined by a final determination of a court of competent jurisdiction.

 
(d) If a Grantor fails to perform any agreement contained herein, the Collateral Agent may itself perform, or cause

performance of, such agreement or obligation, in the name of such Grantor or the Collateral Agent, and the expenses of the Collateral
Agent incurred in connection therewith shall be payable by such Grantor pursuant to Section 8 hereof and shall be secured by the Collateral.

 
(e) The powers conferred on the Collateral Agent hereunder are solely to protect its interest in the Collateral and shall not

impose any duty upon it to exercise any such powers. Except for the safe custody of any Collateral in its possession and the accounting for
moneys actually received by it hereunder, the Collateral Agent shall have no duty as to any Collateral or as to the taking of any necessary
steps to preserve rights against prior parties or any other rights pertaining to any Collateral.

 
(f) Anything herein to the contrary notwithstanding (i) each Grantor shall remain liable under the Licenses and otherwise

with respect to any of the Collateral to the extent set forth therein to perform all of its obligations thereunder to the same extent as if this
Agreement had not been executed, (ii) the exercise by the Collateral Agent of any of its rights hereunder shall not release such Grantor from
any of its obligations under the Licenses or otherwise in respect of the Collateral, and (iii) the Collateral Agent shall not have any obligation
or liability by reason of this Agreement under the Licenses or with respect to any of the other Collateral, nor shall the Collateral Agent be
obligated to perform any of the obligations or duties of such Grantor thereunder or to take any action to collect or enforce any claim for
payment assigned hereunder.
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SECTION 7. Remedies Upon Event of Default. If any Event of Default shall have occurred and be continuing:
 
(a) The Collateral Agent may exercise in respect of the Collateral, in addition to any other rights and remedies provided

for herein or otherwise available to it, all of the rights and remedies of a secured party upon default under the Code (whether or not the
Code applies to the affected Collateral), and also may (i) take absolute control of the Collateral, including, without limitation, transfer into
the Collateral Agent’s name or into the name of its nominee or nominees (to the extent the Collateral Agent has not theretofore done so)
and thereafter receive, for the benefit of the Collateral Agent, all payments made thereon, give all consents, waivers and ratifications in
respect thereof and otherwise act with respect thereto as though it were the outright owner thereof, (ii) require each Grantor to, and each
Grantor hereby agrees that it will at its expense and upon request of the Collateral Agent forthwith, assemble all or part of its respective
Collateral as directed by the Collateral Agent and make it available to the Collateral Agent at a place or places to be designated by the
Collateral Agent that is reasonably convenient to both parties, and the Collateral Agent may enter into and occupy any premises owned or
leased by such Grantor where the Collateral or any part thereof is located or assembled for a reasonable period in order to effectuate the
Collateral Agent’s rights and remedies hereunder or under law, without obligation to such Grantor in respect of such occupation, and
(iii) without notice except as specified below and without any obligation to prepare or process the Collateral for sale, (A) sell the Collateral
or any part thereof in one or more parcels at public or private sale, at any of the Collateral Agent’s offices or elsewhere, for cash, on credit
or for future delivery, and at such price or prices and upon such other terms as the Collateral Agent may deem commercially reasonable
and/or (B) lease, license or dispose of the Collateral or any part thereof upon such terms as the Collateral Agent may deem commercially
reasonable. Each Grantor agrees that, to the extent notice of sale or any other disposition of its respective Collateral shall be required by
law, at least ten (10) days’ notice to such Grantor of the time and place of any public sale or the time after which any private sale or other
disposition of its respective Collateral is to be made shall constitute reasonable notification. The Collateral Agent shall not be obligated to
make any sale or other disposition of any Collateral regardless of notice of sale having been given. The Collateral Agent may adjourn any
public or private sale from time to time by announcement at the time and place fixed therefor, and such sale may, without further notice, be
made at the time and place to which it was so adjourned. Each Grantor hereby waives any claims against the Collateral Agent and the
Buyers arising by reason of the fact that the price at which its respective Collateral may have been sold at a private sale was less than the
price which might have been obtained at a public sale or was less than the aggregate amount of the Obligations, even if the Collateral
Agent accepts the first offer received and does not offer such Collateral to more than one offeree, and waives all rights that such Grantor
may have to require that all or any part of such Collateral be marshalled upon any sale (public or private) thereof. Each Grantor hereby
acknowledges that (i) any such sale of its respective Collateral by the Collateral Agent shall be made without warranty, (ii) the Collateral
Agent may specifically disclaim any warranties of title, possession, quiet enjoyment or the like, and (iii) such actions set forth in clauses (i)
and (ii) above shall not adversely affect the commercial reasonableness of any such sale of Collateral. In addition to the foregoing, (1) upon
written notice to any Grantor from the Collateral Agent, such Grantor shall cease any use of the Intellectual Property or any trademark,
patent or copyright similar thereto for any purpose described in such notice; (2) the Collateral Agent may, at any time and from time to time,
upon ten (10) days’ prior notice to such Grantor, license, whether general, special or otherwise, and whether on an exclusive or non-
exclusive basis, any of the Intellectual Property, throughout the universe for such term or terms, on such conditions, and in such manner, as
the Collateral Agent shall in its sole discretion determine to the extent consistent with any restrictions or conditions imposed upon such
Grantor with respect to such Intellectual Property by license or other contractual arrangement; and (2) the Collateral Agent may, at any
time, pursuant to the authority granted in Section 6 hereof (such authority being effective upon the occurrence and during the continuance
of an Event of Default), execute and deliver on behalf of such Grantor, one or more instruments of assignment of the Intellectual Property
(or any application or registration thereof), in form suitable for filing, recording or registration in any country.
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(b) Any cash held by the Collateral Agent as Collateral and all Cash Proceeds received by the Collateral Agent in respect

of any sale of or collection from, or other realization upon, all or any part of the Collateral may, in the discretion of the Collateral Agent, be
held by the Collateral Agent as collateral for, and/or then or at any time thereafter applied (after payment of any amounts payable to the
Collateral Agent pursuant to Section 8 hereof) in whole or in part by the Collateral Agent against, all or any part of the Obligations in such
order as the Collateral Agent shall elect, consistent with the provisions of the Securities Purchase Agreement. Any surplus of such cash or
Cash Proceeds held by the Collateral Agent and remaining after (i) the indefeasible payment in full in cash of all obligations under the
Notes (together with any matured indemnification obligations as of the date of such payment, but excluding any inchoate or unmatured
contingent indemnification obligations) or (ii) the complete exchange of all of the Company’s obligations under the Notes to equity
securities of SFI, shall be paid over to whomsoever shall be lawfully entitled to receive the same or as a court of competent jurisdiction
shall direct.

 
(c) In the event that the proceeds of any such sale, collection or realization are insufficient to pay all amounts to which

the Collateral Agent and the Buyers are legally entitled, each Grantor shall be liable for the deficiency, together with interest thereon at the
highest rate specified in any of the applicable Transaction Documents for interest on overdue principal thereof or such other rate as shall be
fixed by applicable law, together with the costs of collection and the reasonable fees, costs, expenses and other client charges of any
attorneys employed by the Collateral Agent to collect such deficiency.

 
(d) Each Grantor hereby acknowledges that if the Collateral Agent complies with any applicable state, provincial, or

federal law requirements in connection with a disposition of the Collateral, such compliance will not adversely affect the commercial
reasonableness of any sale or other disposition of the Collateral.
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(e) The Collateral Agent shall not be required to marshal any present or future collateral security (including, but not

limited to, this Agreement and the Collateral) for, or other assurances of payment of, the Obligations or any of them or to resort to such
collateral security or other assurances of payment in any particular order, and all of the Collateral Agent’s rights hereunder and in respect of
such collateral security and other assurances of payment shall be cumulative and in addition to all other rights, however existing or arising.
To the extent that each Grantor lawfully may, such Grantor hereby agrees that it will not invoke any law relating to the marshalling of
collateral which might cause delay in or impede the enforcement of the Collateral Agent’s rights under this Agreement or under any other
instrument creating or evidencing any of the Obligations or under which any of the Obligations is outstanding or by which any of the
Obligations is secured or payment thereof is otherwise assured, and, to the extent that it lawfully may, such Grantor hereby irrevocably
waives the benefits of all such laws.

 
SECTION 8. Indemnity and Expenses.
 
(a) Each Grantor agrees, jointly and severally, to defend, protect, indemnify and hold the Collateral Agent and each of the

Buyers, jointly and severally, harmless from and against any and all claims, damages, losses, liabilities, obligations, penalties, fees, costs
and expenses (including, without limitation, reasonable legal fees, costs, expenses, and disbursements of such Person’s counsel) to the
extent that they arise out of or otherwise result from this Agreement (including, without limitation, enforcement of this Agreement), except
claims, losses or liabilities resulting solely and directly from such Person’s gross negligence or willful misconduct, as determined by a final
judgment of a court of competent jurisdiction.

 
(b) Each Grantor agrees, jointly and severally, to, upon demand, pay to the Collateral Agent the amount of any and all

costs and expenses, including the reasonable fees, costs, expenses and disbursements of counsel for the Collateral Agent and of any experts
and agents (including, without limitation, any collateral trustee which may act as agent of the Collateral Agent), which the Collateral Agent
may incur in connection with (i) the preparation, negotiation, execution, delivery, recordation, administration, amendment, waiver or other
modification or termination of this Agreement, (ii) the custody, preservation, use or operation of, or the sale of, collection from, or other
realization upon, any Collateral, (iii) the exercise or enforcement of any of the rights of the Collateral Agent hereunder, or (iv) the failure by
any Grantor to perform or observe any of the provisions hereof.
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SECTION 9. Notices, Etc. All notices and other communications provided for hereunder shall be in writing and shall be

mailed (by certified mail, postage prepaid and return receipt requested), telecopied or delivered, if to a Grantor at its address specified
below and if to the Collateral Agent to it, at its address specified below; or as to any such Person, at such other address as shall be
designated by such Person in a written notice to such other Person complying as to delivery with the terms of this Section 9. All such
notices and other communications shall be effective (a) if sent by certified mail, return receipt requested, when received or five (5) days
after deposited in the mails, whichever occurs first, (b) if telecopied or sent by electronic mail, when transmitted (during normal business
hours), or (c) if delivered, upon delivery.

 
SECTION 10. Miscellaneous.
 
(a) No amendment of any provision of this Agreement shall be effective unless it is in writing and signed by each Grantor

and the Collateral Agent, and no waiver of any provision of this Agreement, and no consent to any departure by a Grantor therefrom, shall
be effective unless it is in writing and signed by the Collateral Agent, and then such waiver or consent shall be effective only in the specific
instance and for the specific purpose for which given.

 
(b) No failure on the part of the Collateral Agent to exercise, and no delay in exercising, any right hereunder or under any

of the other Transaction Documents shall operate as a waiver thereof; nor shall any single or partial exercise of any such right preclude any
other or further exercise thereof or the exercise of any other right. The rights and remedies of the Collateral Agent or any Buyer provided
herein and in the other Transaction Documents are cumulative and are in addition to, and not exclusive of, any rights or remedies provided
by law. The rights of the Collateral Agent or any Buyer under any of the other Transaction Documents against any party thereto are not
conditional or contingent on any attempt by such Person to exercise any of its rights under any of the other Transaction Documents against
such party or against any other Person, including but not limited to, any Grantor.

 
(c) To the extent permitted by applicable law, each Grantor hereby waives promptness, diligence, notice of acceptance

and any other notice with respect to any of the Obligations and this Agreement and any requirement that the Collateral Agent exhaust any
right or take any action against any other Person or any Collateral. Each Grantor acknowledges that it will receive direct and indirect
benefits from the financing arrangements contemplated herein and that the waiver set forth in this Section 10(c) is knowingly made in
contemplation of such benefits. The Grantors hereby waive any right to revoke this Agreement, and acknowledge that this Agreement is
continuing in nature and applies to all Obligations, whether existing now or in the future.
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(d) No Grantor may exercise any rights that it may now or hereafter acquire against any other Grantor that arise from the

existence, payment, performance or enforcement of any Grantor’s obligations under this Agreement, including, without limitation, any right
of subrogation, reimbursement, exoneration, contribution or indemnification and any right to participate in any claim or remedy of the
Collateral Agent against any Grantor or any Collateral, whether or not such claim, remedy or right arises in equity or under contract, statute
or common law, including, without limitation, the right to take or receive from any Grantor, directly or indirectly, in cash or other property
or by set-off or in any other manner, payment or security solely on account of such claim, remedy or right, unless and until (i) the
indefeasible payment in full in cash of all obligations under the Notes (together with any matured indemnification obligations as of the date
of such payment, but excluding any inchoate or unmatured contingent indemnification obligations) or (ii) the complete exchange of all of
the Company’s obligations under the Notes to equity securities of SFI. If any amount shall be paid to a Grantor in violation of the
immediately preceding sentence at any time prior to (i) the indefeasible payment in full in cash of all obligations under the Notes (together
with any matured indemnification obligations as of the date of such payment, but excluding any inchoate or unmatured contingent
indemnification obligations) or (ii) the complete exchange of all of the Company’s obligations under the Notes to equity securities of SFI,
such amount shall be held in trust for the benefit of the Collateral Agent and shall forthwith be paid to the Collateral Agent to be credited
and applied to the Obligations and all other amounts payable under the Transaction Documents, whether matured or unmatured, in
accordance with the terms of the Transaction Documents, or to be held as Collateral for any Obligations or other amounts payable under
the Transaction Documents thereafter arising.

 
(e) Any provision of this Agreement that is prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be

ineffective to the extent of such prohibition or unenforceability without invalidating the remaining portions hereof or thereof or affecting
the validity or enforceability of such provision in any other jurisdiction.

 
(f) This Agreement shall create a continuing security interest in the Collateral and shall (i) remain in full force and effect

until (y) the indefeasible payment in full in cash of all obligations under the Notes (together with any matured indemnification obligations
as of the date of such payment or (z) the complete exchange of all of the Company’s obligations under the Notes to equity securities of SFI,
but excluding any inchoate or unmatured contingent indemnification obligations), and (ii) be binding on each Grantor and all other Persons
who become bound as debtor to this Agreement in accordance with Section 9-203(d) of the Code and shall inure, together with all rights
and remedies of the Collateral Agent and the Buyers hereunder, to the benefit of the Collateral Agent and the Buyers and their respective
permitted successors, transferees and assigns. Without limiting the generality of clause (ii) of the immediately preceding sentence, without
notice to any Grantor, the Collateral Agent and the Buyers may assign or otherwise transfer their rights and obligations under this
Agreement and any of the other Transaction Documents, to any other Person and such other Person shall thereupon become vested with all
of the benefits in respect thereof granted to the Collateral Agent and the Buyers herein or otherwise. Upon any such assignment or transfer,
all references in this Agreement to the Collateral Agent or any such Buyer shall mean the assignee of the Collateral Agent or such Buyer.
None of the rights or obligations of any Grantor hereunder may be assigned or otherwise transferred without the prior written consent of the
Collateral Agent, and any such assignment or transfer without the consent of the Collateral Agent shall be null and void.
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(g) Upon (y) the indefeasible payment in full in cash of all obligations under the Notes (together with any matured

indemnification obligations as of the date of such payment, but excluding any inchoate or unmatured contingent indemnification
obligations) or (z) the complete exchange of all of the Company’s obligations under the Notes to equity securities of SFI, (i) this Agreement
and the security interests created hereby shall terminate and all rights to the Collateral shall revert to the respective Grantor that granted
such security interests hereunder, and (ii) the Collateral Agent will, upon such Grantor’s request and at such Grantor’s expense, (A) return
to such Grantor such of the Collateral as shall not have been sold or otherwise disposed of or applied pursuant to the terms hereof, and (B)
execute and deliver to such Grantor such documents as such Grantor shall reasonably request to evidence such termination, all without any
representation, warranty or recourse whatsoever.

 
(h) THIS AGREEMENT SHALL BE GOVERNED BY, CONSTRUED AND INTERPRETED IN ACCORDANCE

WITH THE LAWS OF THE STATE OF NEW YORK, EXCEPT AS REQUIRED BY MANDATORY PROVISIONS OF LAW AND
EXCEPT TO THE EXTENT THAT THE VALIDITY AND PERFECTION OR THE PERFECTION AND THE EFFECT OF
PERFECTION OR NON-PERFECTION OF THE SECURITY INTEREST CREATED HEREBY, OR REMEDIES HEREUNDER, IN
RESPECT OF ANY PARTICULAR COLLATERAL ARE GOVERNED BY THE LAW OF A JURISDICTION OTHER THAN THE
STATE OF NEW YORK.

 
(i) ANY LEGAL ACTION, SUIT OR PROCEEDING WITH RESPECT TO THIS AGREEMENT OR ANY

DOCUMENT RELATED THERETO MAY BE BROUGHT IN THE COURTS OF THE STATE OF NEW YORK IN THE COUNTY OF
NEW YORK OR THE UNITED STATES OF AMERICA FOR THE SOUTHERN DISTRICT OF NEW YORK, AND APPELLATE
COURTS THEREOF, AND, BY EXECUTION AND DELIVERY OF THIS AGREEMENT, EACH GRANTOR HEREBY ACCEPTS
FOR ITSELF AND IN RESPECT OF ITS PROPERTY, GENERALLY AND UNCONDITIONALLY, THE JURISDICTION OF THE
AFORESAID COURTS. EACH GRANTOR HEREBY EXPRESSLY AND IRREVOCABLY WAIVES, TO THE FULLEST EXTENT
PERMITTED BY LAW, ANY OBJECTION, INCLUDING, WITHOUT LIMITATION, ANY OBJECTION TO THE LAYING OF
VENUE OR BASED ON THE GROUNDS OF FORUM NON CONVENIENS, WHICH IT MAY NOW OR HEREAFTER HAVE TO
THE BRINGING OF ANY SUCH ACTION, SUIT OR PROCEEDING IN SUCH RESPECTIVE JURISDICTIONS AND CONSENTS
TO THE GRANTING OF SUCH LEGAL OR EQUITABLE RELIEF AS IS DEEMED APPROPRIATE BY THE COURT.

 
(j) EACH GRANTOR AND (BY ITS ACCEPTANCE OF THE BENEFITS OF THIS AGREEMENT) THE

COLLATERAL AGENT WAIVES ANY RIGHT IT MAY HAVE TO TRIAL BY JURY IN RESPECT OF ANY LITIGATION BASED
ON, ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS AGREEMENT OR ANY OF THE OTHER TRANSACTION
DOCUMENTS, OR ANY COURSE OF CONDUCT, COURSE OF DEALING, VERBAL OR WRITTEN STATEMENT OR OTHER
ACTION OF THE PARTIES HERETO.
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(k) Nothing contained herein shall affect the right of the Collateral Agent to serve process in any other manner permitted

by law or commence legal proceedings or otherwise proceed against any Grantor or any property of such Grantor in any other jurisdiction.
 
(l) Each Grantor irrevocably and unconditionally waives any right it may have to claim or recover in any legal action, suit

or proceeding referred to in this Section any special, exemplary, punitive or consequential damages.
 
(m) Section headings herein are included for convenience of reference only and shall not constitute a part of this

Agreement for any other purpose.
 
(n) This Agreement may be executed in any number of counterparts and by different parties hereto in separate

counterparts, each of which shall be deemed to be an original, but all of which taken together constitute one in the same Agreement.
 

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, each Grantor has caused this Agreement to be executed and delivered by its officer thereunto

duly authorized, as of the date first above written.
 

 SUREFLY, INC., a Delaware corporation
   
 By:  
  Name:
  Title:
   
 Address for Notices:
 100 Commerce Drive
 Loveland, Ohio 45140  
 Facsimile:
 
 
 
 
 
 
 
 
 
 

Pledge and Security Agreement

 



 

 
ACCEPTED BY:  
   
By:  
 Name:  
 Title:  
 Address:  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Pledge and Security Agreement

 



 

 
SCHEDULE I

LEGAL NAMES; ORGANIZATIONAL IDENTIFICATION NUMBERS; 
STATES OR JURISDICTION OF ORGANIZATION

 

Legal Name: State of Organization: Type of Organization: Organizational Identification
Number:

Surefly, Inc. Delaware Corporation  
 
 
 
 
 
 
 
 
 
 
 

Sched. I-1

 



 

 
SCHEDULE II

 
INTELLECTUAL PROPERTY AND LICENSES; TRADE NAMES

 
A. COPYRIGHTS

None
 

B. PATENTS

See Schedule II-A.
 

With regard to Section 4(f)of this Agreement, the Company has the following disclosure: None
 
C. TRADEMARKS

See Schedule II-B.
 
D. LICENSE AGREEMENTS

None.
 
E. OTHER PROPRIETARY RIGHTS

None
 

F. TRADE NAMES

1. Surefly

G. NAME OF, AND EACH TRADE NAME USED BY, EACH PERSON FROM WHICH A GRANTOR HAS ACQUIRED ANY
SUBSTANTIAL PART OF THE COLLATERAL WITHIN THE PRECEDING FIVE YEARS

None
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SCHEDULE II-A

 
PATENTS

 
Application

Number
Company or
Subsidiary Status Title Date Filed Country/Jurisdiction
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SCHEDULE II-B

 
TRADEMARKS

 
Trademarks that have been registered on the Principal Register:
 
Trademarks that have received a notice of allowance from the United States Patent and Trademark Office:
 
Trademarks for which the Grantors have applied for registration on the Principal Register, but which is currently suspended:
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SCHEDULE III

 
LOCATIONS

 
Grantor: Location: Description:

Surefly, Inc. 100 Commerce Blvd.
Loveland, OH 45140

Principal Executive Officer
and R&D Facility
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SCHEDULE IV

PROMISSORY NOTES, SECURITIES, DEPOSIT ACCOUNTS, SECURITIES ACCOUNTS AND COMMODITIES ACCOUNTS
 

Promissory Notes:
 
None
 
Deposit Accounts, Securities Accounts and Commodities Accounts
 

Grantor Name and Address of Institution
Maintaining Account Account Number Type of Account

Surefly, Inc.    
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SCHEDULE V

 
UCC-1 FINANCING STATEMENTS

 
Name of Grantor: Secretary of State:

Surefly, Inc. Delaware
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SCHEDULE VI

 
COMMERCIAL TORT CLAIMS

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Sched. VI-1

 



 

 
SCHEDULE VII

PLEDGED DEBT
 

None.
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SCHEDULE VIII

PLEDGED SHARES
 

None.
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EXHIBIT A

 
ASSIGNMENT FOR SECURITY

[TRADEMARKS] [PATENTS] [COPYRIGHTS]
 

WHEREAS, ______________________________ (the “Assignor”) [has adopted, used and is using, and holds all right,
title and interest in and to, the trademarks and service marks listed on the annexed Schedule 1A, which trademarks and service marks are
registered or applied for in the United States Patent and Trademark Office (the “Trademarks”)] [holds all right, title and interest in the letter
patents, design patents and utility patents listed on the annexed Schedule 1A, which patents are issued or applied for in the United States
Patent and Trademark Office (the “Patents”)] [holds all right, title and interest in the copyrights listed on the annexed Schedule 1A, which
copyrights are registered in the United States Copyright Office (the “Copyrights”)];

 
WHEREAS, the Assignor has entered into a Pledge and Security Agreement, dated as of December [__], 2017 (as

amended, restated or otherwise modified from time to time the “Security Agreement”), in favor of Empery Tax Efficient LP, as collateral
agent for certain buyers (the “Assignee”);

 
WHEREAS, pursuant to the Security Agreement, the Assignor has assigned to the Assignee and granted to the Assignee

for the benefit of the Buyers (as defined in the Security Agreement) a continuing security interest in all right, title and interest of the
Assignor in, to and under the [Trademarks, together with, among other things, the good-will of the business symbolized by the Trademarks]
[Patents] [Copyrights] and the applications and registrations thereof, and all proceeds thereof, including, without limitation, any and all
causes of action which may exist by reason of infringement thereof and any and all damages arising from past, present and future violations
thereof (the “Collateral”), to secure the payment, performance and observance of the “Obligations” (as defined in the Security Agreement);

 
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby

acknowledged, the Assignor does hereby pledge, convey, sell, assign, transfer and set over unto the Assignee and grants to the Assignee for
the benefit of the Buyers a continuing security interest in the Collateral to secure the prompt payment, performance and for the benefit of
the Buyers observance of the Obligations.

 
The Assignor does hereby further acknowledge and affirm that the rights and remedies of the Assignee with respect to the

Collateral are more fully set forth in the Security Agreement, the terms and provisions of which are hereby incorporated herein by
reference as if fully set forth herein.
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IN WITNESS WHEREOF, the Assignor has caused this Assignment for Security to be duly executed by its officer

thereunto duly authorized as of _____________, 20__
 

[GRANTOR]
   

By:
 Name:
 Title:
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SCHEDULE 1A TO ASSIGNMENT FOR SECURITY
 

[Trademarks and Trademark Applications]
[Patent and Patent Applications]
[Copyright and Copyright Applications]
Owned by ______________________________
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Exhibit 10.3
 

PLEDGE AGREEMENT
 
This PLEDGE AGREEMENT , dated as of December [__], 2017 (this "Agreement"), is made by Workhorse

Technologies Inc., an Ohio corporation (the "Pledgor"), in favor of Empery Tax Efficient, LP, in its capacity as collateral agent (in such
capacity, including any successor thereto, the "Collateral Agent") for the Buyers (as defined below) party to the Securities Purchase
Agreement, dated as of the date hereof (as amended, restated or otherwise modified from time to time, the "Securities Purchase
Agreement"; capitalized terms used herein but not specifically defined herein shall have the meanings ascribed to them in the Securities
Purchase Agreement).

 
W I T N E S S E T H:

 
WHEREAS, Workhorse Group Inc. (the "Company") and each party listed as a "Buyer" on the Schedule of Buyers (as

such schedule may be amended, restated or otherwise modified from time to time) attached thereto, each a "Buyer", and collectively, the
"Buyers") are parties to the Securities Purchase Agreement, pursuant to which the Company shall be required to sell, and the Buyers shall
purchase or have the right to purchase, the "Notes" (as defined in the Securities Purchase Agreement);

 
WHEREAS, the Pledgor owns the percentage of equity interests ("Equity Interests") in Surefly, Inc. (the "Pledged

Issuer") set forth on Schedule I hereto;
 
WHEREAS, it is a condition precedent to the Buyers consummating the transactions contemplated by the Securities

Purchase Agreement that the Pledgor execute and deliver to the Collateral Agent this Agreement providing for the pledge to the Collateral
Agent for the benefit of the Buyers of a security interest in the Pledged Collateral (as defined herein) to secure all of the Company's
obligations under the Securities Purchase Agreement and the "Notes" (as defined therein) issued pursuant thereto (as such Notes may be
amended, restated, replaced or otherwise modified from time to time in accordance with the terms thereof, collectively, the "Notes") and
the other Transaction Documents (as defined in the Securities Purchase Agreement);

 
WHEREAS, the Pledgor has mutually benefitted, and will receive a mutual benefit, from the proceeds received by the

Company in respect of the issuance of the Notes; and
 
WHEREAS, the Pledgor has determined that the execution, delivery and performance of this Agreement directly benefits,

and are in the best interest of the Company and the Pledgor.
 

 



 
NOW, THEREFORE, in consideration of the premises and the agreements herein and in order to induce the Buyers to

perform under the Securities Purchase Agreement, the Pledgor agrees with the Collateral Agent, for the benefit of the Buyers, as follows:
 

1. Security Interest. As security for the Obligations (as defined in Section 2 hereof), the Pledgor hereby grants a security interest
in, and lien on, and pledges to, the Collateral Agent (a) all Equity Interests now owned or hereafter acquired by the Pledgor in the Pledged
Issuer, including without limitation, the Equity Interests of the Pledged Issuer set forth on Schedule I hereto, the Pledgor's interest in the
capital of the Pledged Issuer, the Pledgor's right to receive dividends and distributions by the Pledged Issuer (whether in cash or in property
and whether during the continuance of or on account of liquidation of the Pledged Issuer), arising out of the Pledgor's ownership of any
Equity Interests of the Pledged Issuer, and all certificates and instruments, if any, evidencing the Equity Interests of the Pledged Issuer now
or hereafter acquired by the Pledgor (collectively, the "Pledged Equity"), and (b) any and all income from, increases in, dividends and
distributions in respect of and proceeds of any of the property described in the foregoing clause (a) (all of such property referred to in the
foregoing clauses (a) and (b) being herein referred to collectively as the "Pledged Collateral").

 
2. Security for Obligations. The security interest created hereby in the Collateral constitutes continuing collateral security for all of

the following obligations, whether now existing or hereafter incurred (collectively, the "Obligations"):
 
(a) the prompt payment by the Pledgor, as and when due and payable (by scheduled maturity, required prepayment,

acceleration, demand or otherwise), of all amounts from time to time owing by it in respect of the Securities Purchase Agreement, the
Notes, the Guaranty and the other Transaction Documents, including, without limitation, (i) all principal of and interest on the Notes
(including, without limitation, all interest that accrues after the commencement of any Insolvency Proceeding of the Pledgor, whether or
not the payment of such interest is unenforceable or is not allowable due to the existence of such Insolvency Proceeding), (ii) all amounts
from time to time owing by such Pledgor under the Guaranty, and (iii) all fees, commissions, expense reimbursements, indemnifications
and all other amounts due or to become due under any of the Transaction Documents; and

 
(b) the due performance and observance by the Pledgor of all of its other obligations from time to time existing in respect

of any of the Transaction Documents for so long as the Notes are outstanding.
 
3. Special Representations, Warranties and Covenants of the Pledgor . The Pledgor hereby represents, warrants and covenants to

the Collateral Agent and the Lenders that as of the date hereof:
 
(a) The Pledged Collateral is duly and validly pledged to the Collateral Agent in accordance with applicable law; the

Collateral Agent has a first priority security interest in the Pledged Collateral upon (i) the filing of an appropriately completed Uniform
Commercial Code financing statement naming the Pledgor as debtor and the Collateral Agent as secured party with the Secretary of State of
the State of Ohio, or (ii) taking physical possession of any portion of the Pledged Collateral that is a Certificated Security (as defined in the
Uniform Commercial Code); and the Pledgor warrants and will defend the Collateral Agent's right, title and security interest in and to the
Pledged Collateral against the claims and demands of all Persons whomsoever.

 
(b) The Pledged Collateral is not subject to any restriction that would prohibit or restrict the granting of the security

interest in the Pledged Collateral pursuant hereto or the disposition of the Pledged Collateral upon the occurrence and during the
continuance of an Event of Default.
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(c) The execution, delivery and performance of this Agreement will not result in any violation of or be in conflict with or

constitute a default under any term of the organizational documents of the Pledged Issuer, or of any material agreement or instrument or
any material judgment, decree, order, statute, rule or governmental regulation applicable to or binding on the Pledgor or the Pledged Issuer
or any of their respective assets or result in the creation of any mortgage, lien, charge or encumbrance upon any of the properties or assets
of the Pledgor (except pursuant to this Agreement) or the Pledged Issuer.

 
(d) This Agreement has been duly authorized, executed and delivered by the Pledgor and constitutes the valid and legally

binding obligation of the Pledgor, enforceable against the Pledgor in accordance with its terms, subject to the effect of any applicable
bankruptcy, moratorium, insolvency, reorganization or other similar law affecting the enforceability of creditors' rights generally and to the
effect of general principles of equity which may limit the availability of equitable remedies (whether in a proceeding at law or in equity).

 
(e) No approval, consent, authorization of, filing registration or qualification with, or other action by, the Pledgor or any

other Person (including, without limitation, any Person whose securities constitute part of the Pledged Collateral) or governmental
authority is or will be necessary to permit the valid execution, delivery and performance of this Agreement by the Pledgor and the Pledged
Issuer or the consummation of the transactions or creation of the liens and security interests contemplated hereby other than the actions set
forth in Section 3(a) hereof.

 
(f) The Pledgor is, and with respect to any Pledged Collateral hereafter acquired will be, the sole direct record and

beneficial owner of each Equity Interest set forth on Schedule I hereto and any other unit or interest that comprises the Pledged Collateral,
and the Pledgor has, and with respect to any Pledged Collateral hereafter acquired, will have good, valid and marketable title to the Pledged
Collateral, free and clear of all liens (except pursuant to this Agreement).

 
(g) The exercise of any rights or remedies by the Collateral Agent under this Agreement or the other Documents, or under

law, is not subject to any rights of first refusal, preemptive rights, or other similar rights in favor of any other Person and will not result in
the creation or imposition of any lien of any nature whatsoever upon any of the properties or assets of the Pledgor or any Person whose
securities constitute part of the Pledged Collateral (except as contemplated herein).

 
(h) To the actual knowledge of the Pledgor, all of the Pledged Equity has been duly authorized and validly issued and, if

applicable, is fully paid and nonassessable.
 
(i) The Pledged Equity constitutes the amount of the presently issued and outstanding Equity Interests of the Pledged

Issuer as set forth on Schedule I annexed hereto.
 
(j) If any additional Equity Interests of any class of the Pledged Issuer is acquired by the Pledgor after the date hereof, the

same shall constitute Pledged Collateral and shall be pledged to, and delivered to the Collateral Agent, promptly with such acquisition as
provided in Section 1 hereof.
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(k) The Pledgor will not sell, convey or otherwise dispose of any of the Pledged Collateral. The Pledgor shall not create,

incur or permit to exist any lien with respect to any of the Pledged Collateral or the proceeds thereof, other than liens with respect to the
Pledged Collateral created hereby and any Permitted Lien.

 
(l) The Collateral Agent may, at any time and from time to time file in any jurisdiction financing statements and

amendments thereto that (i) indicate the Pledged Collateral as such Pledged Collateral is described herein and (ii) contain any other
information required by Article 9 of the Uniform Commercial Code (including Part 5 thereof) for the sufficiency or filing office acceptance
of any financing statement or amendment, including the Pledgor's type of organization and any organization identification number issued to
the Pledgor. The Pledgor agrees to furnish any such information to the Collateral Agent promptly upon the reasonable request of the
Collateral Agent.

 
(m) The Pledgor shall, upon the reasonable request of the Collateral Agent, make, execute and deliver or cause to be

made, executed or delivered such further instruments, including without limitation, such proxies, powers of attorney, and dividend orders,
and take or cause to be taken such other actions as the Collateral Agent may reasonably deem necessary to enable it to realize upon the
Pledged Collateral, to exercise fully the rights hereunder, and to ratify and confirm any sale hereunder.

 
(n) The Pledgor's exact legal name, chief executive office and jurisdiction of organization are correctly set forth on the

signature page hereto and the Pledgor shall not change its name, identity, corporate structure (e.g., by merger, consolidation, change in
corporate form or otherwise), sole place of business, chief executive office, type of organization or jurisdiction of organization unless it
shall have (i) notified the Collateral Agent in writing (a) at least thirty (30) days prior to any such change or establishment, identifying such
new proposed name, identity, corporate structure or jurisdiction of organization and (b) no later than thirty (30) days after any such change
in the Pledgor's sole place of business or chief executive office, in each case, providing such other information in connection therewith as
the Collateral Agent may reasonably request and (ii) taken all actions necessary or advisable to maintain the continuous validity, perfection
and the same or better priority of the Collateral Agent's security interest in the Pledged Collateral intended to be granted and agreed to
hereby.

 
4 . Distributions. In case, upon the dissolution, winding up, liquidation or reorganization of the Pledged Issuer, whether in

bankruptcy, insolvency or receivership proceedings or upon an assignment for the benefit of creditors or any other marshaling of the assets
and liabilities of the Pledged Issuer or otherwise, any sum shall be paid or any property shall be distributed upon or with respect to any of
the Pledged Collateral, such sum shall be paid over to the Collateral Agent, as collateral security for the Obligations. Without in any way
limiting the obligations of the Pledged Issuer to obtain the consent of the Collateral Agent to any distribution or dividend not otherwise
permitted under the Securities Purcahase Agreement, in case any dividend shall be declared on any of the Pledged Collateral, or any
distribution of capital or profits shall be made on any of the Pledged Collateral, or any cash or other property shall be distributed upon or
with respect to the Pledged Collateral, the Equity Interests, cash or other property so distributed shall be delivered to the Collateral Agent,
as collateral security for the Obligations, except for dividends or distributions expressly permitted to be paid with respect to the Pledged
Collateral under the Securities Purchase Agreement.
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5. Rights and Remedies of the Collateral Agent. Upon the occurrence and during the continuance of an Event of Default, the

Collateral Agent shall have the following rights and remedies with respect to the Pledged Collateral:
 
(a) All rights and remedies provided by law, including, without limitation, those provided by the applicable uniform

commercial code; and
 
(b) All rights and remedies provided in this Agreement.

 
The Pledgor hereby irrevocably appoints the Collateral Agent (such appointment being coupled with an interest) as the Pledgor's attorney-
in-fact, with full authority in the place and stead of the Pledgor and in the name of the Pledgor, the Collateral Agent or otherwise, from time
to time in the Collateral Agent's discretion to take any action and to execute any instrument that the Collateral Agent may deem reasonably
necessary or advisable to accomplish the purposes of this Agreement.

 
6. Right to Transfer into Name of Collateral Agent, etc.  Upon the occurrence and during the continuance of an Event of Default,

but subject to the provisions of applicable law (except as waived herein), the Collateral Agent may cause all or any of the Pledged
Collateral to be transferred into its name or into the name of its nominee or nominees, and the Pledgor shall, and shall cause the Pledged
Issuer to, effect such transfer.

 
7. Right of Collateral Agent to Exercise Voting Power, etc.  Upon the occurrence and during the continuance of an Event of

Default, the Collateral Agent shall be entitled to exercise the voting power with respect to the Pledged Collateral, to receive and retain, as
collateral security for the Obligations, any and all dividends or other distributions at any time and from time to time declared or made upon
any of the Pledged Collateral, and to exercise any and all rights of payment, conversion, exchange, subscription or any other rights,
privileges or options pertaining to the Pledged Collateral as if it were the absolute owner thereof, including, without limitation, the right to
exchange, at its discretion, any and all of the Pledged Collateral upon the merger, consolidation, reorganization, recapitalization or other
readjustment of the Pledged Issuer or, upon the exercise of any such right, privilege or option pertaining to the Pledged Collateral, and in
connection therewith, to deposit and deliver any and all of the Pledged Collateral with any committee, depositary, transfer agent, registrar
or other designated agency upon such terms and conditions as the Collateral Agent may determine, all without liability except to account
for property actually received, but the Collateral Agent shall have no duty to exercise any of the aforesaid rights, privileges or options and
shall not be responsible for any failure to do so or delay in so doing. So long as no Event of Default shall have occurred and be continuing,
the Pledgor shall be entitled to exercise as the Pledgor shall deem fit, but in a manner not inconsistent with the terms hereof or of the
Obligations, the voting power with respect to the Pledged Collateral.

 
8. Right of Collateral Agent to Dispose of Collateral, etc. Upon the occurrence and during the continuance of an Event of Default,

the Collateral Agent shall have the right at any time thereafter to sell, resell, assign and deliver all or any of the Pledged Collateral in one or
more parcels at any exchange or broker's board or at a public or private sale. Any such sale shall be conducted in good faith and in a
"commercially reasonable" manner within the meaning of the Uniform Commercial Code.
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9. Collection of Amounts Payable on Account of Pledged Collateral, etc.  Upon the occurrence and during the continuance of any

Event of Default, the Collateral Agent may, but without obligation to do so, demand, sue for and/or collect any money or property at any
time due, payable or receivable, to which it may be entitled hereunder, on account of, or in exchange for, any of the Pledged Collateral and
(subject to the provisions of Section 8 hereof) shall have the right, for and in the name, place and stead of the Pledgor, to execute
endorsements, assignments or other instruments of conveyance or transfer with respect to all or any of the Pledged Collateral.

 
10. Care of Pledged Collateral in Collateral Agent's Possession. Beyond the exercise of reasonable care to assure the safe custody

of the Pledged Collateral while held hereunder, the Collateral Agent shall have no duty or liability to collect any sums due in respect
thereof or to protect or preserve rights pertaining thereto, and shall be relieved of all responsibility for the Pledged Collateral upon
surrendering the same to the Pledgor.

 
11. Proceeds of Collateral. The proceeds of any sale of the Pledged Collateral, together with any other additional collateral

security at the time received and held hereunder, shall be received and applied in accordance with the terms of the Securities Purchase
Agreement.

 
12. Waivers, etc. The Pledgor hereby waives presentment, demand, notice, protest and, except as is otherwise provided herein, all

other demands and notices in connection with this Agreement or the enforcement of the Collateral Agent's rights hereunder or in connection
with any Obligations or any Pledged Collateral; consents to and waives notice of the granting of renewals, extensions of time for payment
or other indulgences to the Pledged Issuer or the Pledgor or to any third party, or substitution, release or surrender of any collateral security
for any Secured Obligation, the addition or release of Persons primarily or secondarily liable on any Secured Obligation or on any collateral
security for any Secured Obligation, the acceptance of partial payments on any Secured Obligation or on any collateral security for any
Secured Obligation and/or the settlement or compromise thereof. No delay or omission on the part of the Collateral Agent in exercising any
right hereunder shall operate as a waiver of such right or of any other right hereunder. Any waiver of any such right on any one occasion
shall not be construed as a bar to or waiver of any such right on any future occasion. The Pledgor further waives any right it may have
under the laws of the State of New York, under the laws of any state in which any of the Pledged Collateral may be located or which may
govern the Pledged Collateral, or under the laws of the United States of America, to notice (other than any requirement of notice provided
herein) or to a judicial hearing prior to the exercise of any right or remedy provided by this Agreement to the Collateral Agent and waives
its rights, if any, to object to, set aside or invalidate any sale duly consummated in accordance with the foregoing provisions hereof on the
grounds (if such be the case) that the sale was consummated without a prior judicial hearing or was not commercially reasonable. The
Pledgor's waivers under this Section have been made voluntarily, intelligently and knowingly and after the Pledgor has been apprised and
counseled by its attorneys as to the nature thereof and its possible alternative rights, and shall be construed and enforced to the fullest extent
enforceable under applicable law.
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13. Termination; Assignment, etc.  This Agreement shall create a continuing security interest in the Pledged Collateral and shall

remain in full force and effect until (i) the indefeasible payment in full in cash of all obligations under the Notes (together with any matured
indemnification obligations as of the date of such payment, but excluding any inchoate or unmatured contingent indemnification
obligations) or (ii) the complete exchange of all of the Company's obligations under the Notes to equity securities of the Pledged Issuer, be
binding upon the Pledgor, its successors and assigns, and inure, together with the rights and remedies of the Collateral Agent hereunder, to
the benefit of the Collateral Agent and its successors, transferees and assigns; provided that, the Pledgor may not assign any of its rights or
obligations hereunder without the prior written consent of the Collateral Agent. Without limiting the generality of the foregoing, but subject
to the terms of the Securities Purchase Agreement, the Lenders may assign or otherwise transfer any Loans held by it to any other Person,
and such other Person shall thereupon become vested with all the benefits in respect thereof granted to Lenders herein or otherwise. Upon
(i) the indefeasible payment in full in cash of all obligations under the Notes (together with any matured indemnification obligations as of
the date of such payment, but excluding any inchoate or unmatured contingent indemnification obligations) or (ii) the complete exchange of
all of the Company's obligations under the Notes to equity securities of Pledged Issuer, the Collateral Agent shall (y) terminate the security
interest granted hereby and (z), at Pledgor's expense, execute and deliver to Pledgor or otherwise authorize the filing of such documents as
Pledgor shall reasonably request, including financing statement amendments to evidence such termination.

 
14. Restrictions on Transfer, etc. To the extent that any restrictions imposed by the operating agreement of the Pledged Issuer or

any other document or instrument would in any way affect or impair the security interest in and assignment and the pledge of the Pledged
Collateral hereunder or the exercise by the Collateral Agent of any right granted hereunder, including, without limitation, the right of the
Collateral Agent to dispose of the Pledged Collateral upon the occurrence and during the continuance of an Event of Default, the Pledgor
hereby waives such restrictions, and represents and warrants that it has taken all necessary action to waive such restrictions, and the Pledgor
hereby agrees that it will take any further action which the Collateral Agent may reasonably request in order that the Collateral Agent may
obtain and enjoy the full rights and benefits granted to the Collateral Agent by this Agreement free of any such restrictions. The Pledgor
further waives any and all requirements of notice and any formalities under the organizational documents of the Pledged Issuer in
connection with entering into this Agreement.

 
15. Notices, Etc. All notices and other communications provided for hereunder shall be in writing and shall be mailed (by certified

mail, postage prepaid and return receipt requested), telecopied or delivered, if to the Pledgor at its address specified below and if to the
Collateral Agent to it, at its address specified below; or as to any such Person, at such other address as shall be designated by such Person in
a written notice to such other Person complying as to delivery with the terms of this Section 15. All such notices and other communications
shall be effective (a) if sent by certified mail, return receipt requested, when received or five (5) days after deposited in the mails,
whichever occurs first, (b) if telecopied or sent by electronic mail, when transmitted (during normal business hours), or (c) if delivered,
upon delivery.
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16. Amendment. No amendment of any provision of this Agreement shall be effective unless it is in writing and signed by the

Pledgor and the Collateral Agent, and no waiver of any provision of this Agreement, and no consent to any departure by the Pledgor
therefrom, shall be effective unless it is in writing and signed by the Collateral Agent, and then such waiver or consent shall be effective
only in the specific instance and for the specific purpose for which given.

 
17. Entire Agreement. This Agreement and the Securities Purchase Agreement constitute the entire agreement between the Pledgor

and the Collateral Agent with respect to the subject matter hereof and thereof, and supersede all prior agreements and understandings, if
any, relating to the subject matter hereof or thereof. Any promises, representations, warranties or guarantees not herein contained and
hereinafter made shall have no force and effect unless in writing signed by the parties hereto. Each party hereto acknowledges that it has
been advised by counsel in connection with the negotiation and execution of this Agreement and is not relying upon oral representations or
statements inconsistent with the terms and provisions hereof.

 
18. Counterparts. This Agreement may be executed in any number of counterparts and by the different parties hereto on separate

counterparts, each of which shall be an original, but all of which together shall constitute one instrument.
 
19. Governing Law; Consent to Jurisdiction and Venue; and Waiver of Trial by Jury.

 
(a) THIS AGREEMENT SHALL BE GOVERNED BY, CONSTRUED AND INTERPRETED IN ACCORDANCE

WITH THE LAWS OF THE STATE OF NEW YORK, EXCEPT AS REQUIRED BY MANDATORY PROVISIONS OF LAW AND
EXCEPT TO THE EXTENT THAT THE VALIDITY AND PERFECTION OR THE PERFECTION AND THE EFFECT OF
PERFECTION OR NON-PERFECTION OF THE SECURITY INTEREST CREATED HEREBY, OR REMEDIES HEREUNDER, IN
RESPECT OF ANY PARTICULAR COLLATERAL ARE GOVERNED BY THE LAW OF A JURISDICTION OTHER THAN THE
STATE OF NEW YORK.

 
(b) ANY LEGAL ACTION, SUIT OR PROCEEDING WITH RESPECT TO THIS AGREEMENT OR ANY

DOCUMENT RELATED THERETO MAY BE BROUGHT IN THE COURTS OF THE STATE OF NEW YORK IN THE COUNTY OF
NEW YORK OR THE UNITED STATES OF AMERICA FOR THE SOUTHERN DISTRICT OF NEW YORK, AND APPELLATE
COURTS THEREOF, AND, BY EXECUTION AND DELIVERY OF THIS AGREEMENT, THE PLEDGOR HEREBY ACCEPTS FOR
ITSELF AND IN RESPECT OF ITS PROPERTY, GENERALLY AND UNCONDITIONALLY, THE JURISDICTION OF THE
AFORESAID COURTS. THE PLEDGOR HEREBY EXPRESSLY AND IRREVOCABLY WAIVES, TO THE FULLEST EXTENT
PERMITTED BY LAW, ANY OBJECTION, INCLUDING, WITHOUT LIMITATION, ANY OBJECTION TO THE LAYING OF
VENUE OR BASED ON THE GROUNDS OF FORUM NON CONVENIENS, WHICH IT MAY NOW OR HEREAFTER HAVE TO
THE BRINGING OF ANY SUCH ACTION, SUIT OR PROCEEDING IN SUCH RESPECTIVE JURISDICTIONS AND CONSENTS
TO THE GRANTING OF SUCH LEGAL OR EQUITABLE RELIEF AS IS DEEMED APPROPRIATE BY THE COURT.

 
(c) THE PLEDGOR AND (BY ITS ACCEPTANCE OF THE BENEFITS OF THIS AGREEMENT) THE

COLLATERAL AGENT WAIVES ANY RIGHT IT MAY HAVE TO TRIAL BY JURY IN RESPECT OF ANY LITIGATION BASED
ON, ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS AGREEMENT OR ANY OF THE OTHER TRANSACTION
DOCUMENTS, OR ANY COURSE OF CONDUCT, COURSE OF DEALING, VERBAL OR WRITTEN STATEMENT OR OTHER
ACTION OF THE PARTIES HERETO.

 
[SIGNATURE PAGES FOLLOW]
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first above written.

 
 PLEDGOR:
  
 WORKHORSE TECHNOLOGIES INC.
  
 By:  
  Name:  
  Title:
   
 Address for Notices:
 100 Commerce Blvd.
 Loveland, Ohio 45140
 Facsimile:
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 COLLATERAL AGENT:
   
 By:  
  Name:  
  Title:
   
 Address for Notices:
  
 Facsimile:
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Schedule I

 
Name of Pledged Issuer Percentage of Outstanding Interests Certificate Number

Surefly, Inc. 100%  
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Exhibit 10.4
 

GUARANTY
 

This GUARANTY, dated as of December [__], 2017 (this “Guaranty”), is made by each of the undersigned (each a
“Guarantor”, and collectively, the “Guarantors”), in favor of the “Buyers” (as defined below) party to the Securities Purchase Agreement
referenced below.

 
W  I  T  N  E  S  S  E  T  H:

 
WHEREAS, Workhorse Group Inc., a Nevada corporation (the “Company”), and each party listed as a “Buyer” on the

Schedule of Buyers attached to the Securities Purchase Agreement (each a “Buyer”, and collectively, the “Buyers”) are parties to that
certain Securities Purchase Agreement, dated as of the date hereof (the “Securities Purchase Agreement”), pursuant to which, among
other things, the Buyers shall purchase from the Company certain senior secured “Notes” (as defined in the Securities Purchase
Agreement) (collectively, the “Notes”);

 
WHEREAS, the Buyers have requested, and the Guarantors have agreed, that the Guarantors shall execute and deliver to

the Buyers, this Guaranty guaranteeing all of the obligations of the Company under the Securities Purchase Agreement, the Notes and the
other “Transaction Documents” (as defined in the Securities Purchase Agreement, the “Transaction Documents”);

 
WHEREAS, pursuant to a Pledge and Security Agreement, dated as of the date hereof (the “Security Agreement ”), the

Guarantors have granted to Empery Tax Efficient, LP, as collateral agent for the Buyers (in such capacity, the “ Collateral Agent”), a
security interest in and lien on certain of their assets to secure their obligations under this Guaranty, the Securities Purchase Agreement, the
Notes and the other Transaction Documents; and

 
WHEREAS, each Guarantor has determined that the execution, delivery and performance of this Guaranty directly

benefits, and is in the best interest of, such Guarantor.
 
NOW, THEREFORE, in consideration of the premises and the agreements herein and for other consideration, the

sufficiency of which is hereby acknowledged, each Guarantor hereby agrees with each Buyer as follows:
 
SECTION 1. Definitions. Reference is hereby made to the Securities Purchase Agreement and the Notes for a statement

of the terms thereof. All terms used in this Guaranty, which are defined in the Securities Purchase Agreement or the Notes and not
otherwise defined herein, shall have the same meanings herein as set forth therein.

 

 



 

 
SECTION 2. Guaranty. The Guarantors, jointly and severally, hereby unconditionally and irrevocably, guaranty (a) the

punctual payment, as and when due and payable, by stated maturity or otherwise, of all obligations and any other amounts now or hereafter
owing by the Company in respect of the Securities Purchase Agreement, the Notes and the other Transaction Documents, including,
without limitation, all interest that accrues after the commencement of any proceeding commenced by or against any the Company or any
Guarantor under any provision of the Bankruptcy Code (Chapter 11 of Title 11 of the United States Code) or under any other bankruptcy or
insolvency law, assignments for the benefit of creditors, formal or informal moratoria, compositions, or extensions generally with creditors,
or proceedings seeking reorganization, arrangement, or other similar relief (an “Insolvency Proceeding”), whether or not the payment of
such interest is unenforceable or is not allowable due to the existence of such Insolvency Proceeding, and all fees, commissions, expense
reimbursements, indemnifications and all other amounts due or to become due under any of the Transaction Documents, and any and all
expenses (including reasonable counsel fees and expenses) reasonably incurred by the Buyers or the Collateral Agent in enforcing any
rights under this Guaranty (such obligations, to the extent not paid by the Company, being the “Guaranteed Obligations”) and (b) the
punctual and faithful performance, keeping, observance and fulfillment by the Company of all of the agreements, conditions, covenants and
obligations of the Company contained in the Securities Purchase Agreement, the Notes and the other Transaction Documents. Without
limiting the generality of the foregoing, each Guarantor’s liability hereunder shall extend to all amounts that constitute part of the
Guaranteed Obligations and would be owed by the Company to the Buyers under the Securities Purchase Agreement and the Notes but for
the fact that they are unenforceable or not allowable due to the existence of an Insolvency Proceeding involving any Guarantor or the
Company (each, a “Transaction Party”).

 
SECTION 3. Guaranty Absolute; Continuing Guaranty; Assignments.
 
(a) The Guarantors, jointly and severally, guaranty that the Guaranteed Obligations will be paid strictly in accordance

with the terms of the Transaction Documents, regardless of any law, regulation or order now or hereafter in effect in any jurisdiction
affecting any of such terms or the rights of the Buyers with respect thereto. The obligations of each Guarantor under this Guaranty are
independent of the Guaranteed Obligations, and a separate action or actions may be brought and prosecuted against any Guarantor to
enforce such obligations, irrespective of whether any action is brought against any Transaction Party or whether any Transaction Party is
joined in any such action or actions. The liability of any Guarantor under this Guaranty shall be irrevocable, absolute and unconditional
irrespective of, and each Guarantor hereby irrevocably waives, to the extent permitted by law, any defenses it may now or hereafter have in
any way relating to, any or all of the following:

 
(i) any lack of validity or enforceability of any Transaction Document or any agreement or instrument relating

thereto;
 
(ii) any change in the time, manner or place of payment of, or in any other term of, all or any of the Guaranteed

Obligations, or any other amendment or waiver of or any consent to departure from any Transaction Document, including, without
limitation, any increase in the Guaranteed Obligations resulting from the extension of additional credit to any Transaction Party or
otherwise;

 
(iii) any taking, exchange, release or non-perfection of any collateral with respect to the Guaranteed Obligations,

or any taking, release or amendment or waiver of or consent to departure from any other guaranty, for all or any of the Guaranteed
Obligations; or
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(iv) any change, restructuring or termination of the corporate, limited liability company or partnership structure

or existence of any Transaction Party.
 

This Guaranty shall continue to be effective or be reinstated, as the case may be, if at any time any payment of any of the Guaranteed
Obligations is rescinded or must otherwise be returned by any Buyer or any other Person upon the insolvency, bankruptcy or reorganization
of any Transaction Party or otherwise, all as though such payment had not been made.
 

(b) This Guaranty is a continuing guaranty and shall (i) remain in full force and effect until the complete exchange of all
of the Company’s obligations under the Notes to equity securities of Surefly, Inc. (“ Surefly”) and/or indefeasible payment in full in cash of
all obligations under the Notes (together with any matured indemnification obligations as of the date of such exchange and/or payment, but
excluding any inchoate or unmatured contingent indemnification obligations) and payment of all other amounts payable under this
Guaranty (excluding any inchoate or unmatured contingent indemnification obligations) and (ii) be binding upon each Guarantor and its
respective successors and assigns. This Guaranty shall inure to the benefit of and be enforceable by the Buyers and their respective
successors, and permitted pledgees, transferees and assigns. Without limiting the generality of the foregoing sentence, any Buyer may
pledge, assign or otherwise transfer all or any portion of its rights and obligations under and subject to the terms of any Transaction
Document to any other Person, and such other Person shall thereupon become vested with all the benefits in respect thereof granted to such
Buyer herein or otherwise, in each case as provided in the Securities Purchase Agreement or such Transaction Document. Notwithstanding
the foregoing and for the avoidance of doubt, this Guaranty will expire and each Guarantor will be released from its obligation hereunder
upon the complete exchange of all of the Company’s obligations under the Notes to equity securities of Surefly and/or indefeasible payment
in full in cash of all obligations under the Notes (together with any matured indemnification obligations as of the date of such exchange
and/or payment, but excluding any inchoate or unmatured contingent indemnification obligations) and payment of all other amounts
payable under this Guaranty (excluding any inchoate or unmatured contingent indemnification obligations).

 
SECTION 4. Waivers. To the extent permitted by applicable law, each Guarantor hereby waives promptness, diligence,

notice of acceptance and any other notice with respect to any of the Guaranteed Obligations and this Guaranty and any requirement that the
Buyers or the Collateral Agent exhaust any right or take any action against any Transaction Party or any other Person or any Collateral (as
defined in the Security Agreement). Each Guarantor acknowledges that it will receive direct and indirect benefits from the financing
arrangements contemplated herein and that the waiver set forth in this Section 4 is knowingly made in contemplation of such benefits. The
Guarantors hereby waive any right to revoke this Guaranty, and acknowledge that this Guaranty is continuing in nature and applies to all
Guaranteed Obligations, whether existing now or in the future.
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SECTION 5. Subrogation. No Guarantor may exercise any rights that it may now or hereafter acquire against any

Transaction Party or any other guarantor that arise from the existence, payment, performance or enforcement of any Guarantor’s
obligations under this Guaranty, including, without limitation, any right of subrogation, reimbursement, exoneration, contribution or
indemnification and any right to participate in any claim or remedy of the Buyers or the Collateral Agent against any Transaction Party or
any other guarantor or any Collateral (as defined in the Security Agreement), whether or not such claim, remedy or right arises in equity or
under contract, statute or common law, including, without limitation, the right to take or receive from any Transaction Party or any other
guarantor, directly or indirectly, in cash or other property or by set-off or in any other manner, payment or security solely on account of
such claim, remedy or right, unless and until the complete exchange of all of the Company’s obligations under the Notes to equity securities
of the Company and/or indefeasible payment in full in cash of all obligations under the Notes (together with any matured indemnification
obligations as of the date of such exchange and/or payment, but excluding any inchoate or unmatured contingent indemnification
obligations) and payment of all other amounts payable under this Guaranty (excluding any inchoate or unmatured contingent
indemnification obligations). If any amount shall be paid to a Guarantor in violation of the immediately preceding sentence at any time
prior to the later of the payment in full in cash of the Guaranteed Obligations and all other amounts payable under this Guaranty, such
amount shall be held in trust for the benefit of the Buyers and shall forthwith be paid ratably to the Buyers to be credited and applied to the
Guaranteed Obligations and all other amounts payable under this Guaranty, whether matured or unmatured, in accordance with the terms of
the Transaction Documents, or to be held as collateral for any Guaranteed Obligations or other amounts payable under this Guaranty
thereafter arising. If (a) any Guarantor shall make payment to the Buyers of all or any part of the Guaranteed Obligations, and (b) the
Buyers receive the complete exchange of all of the Company’s obligations under the Notes to equity securities of Surefly and/or
indefeasible payment in full in cash of all obligations under the Notes (together with any matured indemnification obligations as of the date
of such exchange and/or payment, but excluding any inchoate or unmatured contingent indemnification obligations) and payment of all
other amounts payable under this Guaranty (excluding any inchoate or unmatured contingent indemnification obligations), the Buyers will,
at such Guarantor’s request and expense, execute and deliver to such Guarantor appropriate documents, without recourse and without
representation or warranty, necessary to evidence the transfer by subrogation to such Guarantor of an interest in the Guaranteed Obligations
resulting from such payment by such Guarantor.

 
SECTION 6. Representations, Warranties and Covenants.
 
(a) Each Guarantor hereby represents and warrants as of the date first written above as follows:
 

(i) Each Guarantor (A) is a corporation, limited liability company or limited partnership duly organized, validly
existing and in good standing under the laws of the jurisdiction of its organization as set forth on the signature pages hereto, (B) has all
requisite corporate, limited liability company or limited partnership power and authority to conduct its business as now conducted and as
presently contemplated and to execute and deliver this Guaranty and each other Transaction Document to which the Guarantor is a party,
and to consummate the transactions contemplated hereby and thereby and (C) is duly qualified to do business and is in good standing in
each jurisdiction in which the character of the properties owned or leased by it or in which the transaction of its business makes such
qualification necessary except where the failure to be so qualified would not result in a Material Adverse Effect.
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(ii) The execution, delivery and performance by each Guarantor of this Guaranty and each other Transaction

Document to which such Guarantor is a party (A) have been duly authorized by all necessary corporate, limited liability company or
limited partnership action, (B) do not and will not contravene its charter or by-laws, its limited liability company or operating agreement or
its certificate of partnership or partnership agreement, as applicable, or any applicable law or any contractual restriction binding on the
Guarantor or its properties, (C) do not and will not result in or require the creation of any lien (other than pursuant to any Transaction
Document) upon or with respect to any of its properties, and (D) do not and will not result in any default, noncompliance, suspension,
revocation, impairment, forfeiture or nonrenewal of any material permit, license, authorization or approval applicable to it or its operations
or any of its properties.

 
(iii) No authorization or approval or other action by, and no notice to or filing with, any governmental authority

is required in connection with the due execution, delivery and performance by the Guarantor of this Guaranty or any of the other
Transaction Documents to which the Guarantor is a party (other than expressly provided for in any of the Transaction Documents).

 
(iv) Each of this Guaranty and the other Transaction Documents to which the Guarantor is or will be a party,

when delivered, will be, a legal, valid and binding obligation of the Guarantor, enforceable against the Guarantor in accordance with its
terms, except as may be limited by applicable bankruptcy, insolvency, reorganization, moratorium, fraudulent conveyance, suretyship or
other similar laws and equitable principles (regardless of whether enforcement is sought in equity or at law).

 
(v) There is no pending or, to the best knowledge of the Guarantor, threatened action, suit or proceeding against

the Guarantor or to which any of the properties of the Guarantor is subject, before any court or other governmental authority or any
arbitrator that (A) if adversely determined, could reasonably be expected to have a Material Adverse Effect or (B) relates to this Guaranty
or any of the other Transaction Documents to which the Guarantor is a party or any transaction contemplated hereby or thereby.

 
(vi) The Guarantor (A) has read and understands the terms and conditions of the Securities Purchase Agreement,

the Notes and the other Transaction Documents, and (B) now has and will continue to have independent means of obtaining information
concerning the affairs, financial condition and business of the Company and the other Transaction Parties, and has no need of, or right to
obtain from the Collateral Agent or any Buyer, any credit or other information concerning the affairs, financial condition or business of the
Company or the other Transaction Parties that may come under the control of the Collateral Agent or any Buyer.
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(b) The Guarantor covenants and agrees that until the complete exchange of all of the Company’s obligations under the

Notes to equity securities of Surefly and/or indefeasible payment in full in cash of all obligations under the Notes (together with any
matured indemnification obligations as of the date of such exchange and/or payment, but excluding any inchoate or unmatured contingent
indemnification obligations) and payment of all other amounts payable under this Guaranty (excluding any inchoate or unmatured
contingent indemnification obligations), it will comply with each of the covenants (except to the extent applicable only to a public
company) which are set forth in Section 4 of the Securities Purchase Agreement as if the Guarantor were a party thereto.

 
SECTION 7. Right of Set-off. Upon the occurrence and during the continuance of any Event of Default, the Collateral

Agent and any Buyer may, and is hereby authorized to, at any time and from time to time, without notice to the Guarantors (any such notice
being expressly waived by each Guarantor) and to the fullest extent permitted by law, set-off and apply any and all deposits (general or
special, time or demand, provisional or final) at any time held and other indebtedness at any time owing by any Buyer to or for the credit or
the account of any Guarantor against any and all obligations of the Guarantors now or hereafter existing under this Guaranty or any other
Transaction Document, irrespective of whether or not Collateral Agent or any Buyer shall have made any demand under this Guaranty or
any other Transaction Document and although such obligations may be contingent or unmatured. Collateral Agent and each Buyer agrees to
notify the relevant Guarantor promptly after any such set-off and application made by such Buyer, provided that the failure to give such
notice shall not affect the validity of such set-off and application. The rights of the Collateral Agent or any Buyer under this Section 7 are in
addition to other rights and remedies (including, without limitation, other rights of set-off) which the Collateral Agent or such Buyer may
have under this Guaranty or any other Transaction Document in law or otherwise.

 
SECTION 8. Notices, Etc. All notices and other communications provided for hereunder shall be in writing and shall be

mailed (by overnight mail or by certified mail, postage prepaid and return receipt requested), telecopied or delivered, if to any Guarantor, to
the address for such Guarantor set forth on the signature page hereto, or if to any Buyer, to it at its respective address set forth in the
Securities Purchase Agreement; or as to any Person at such other address as shall be designated by such Person in a written notice to such
other Person complying as to delivery with the terms of this Section 8. All such notices and other communications shall be effective (i) if
mailed (by certified mail, postage prepaid and return receipt requested), when received or three Business Days after deposited in the mails,
whichever occurs first; (ii) if telecopied, when transmitted and confirmation is received, provided same is on a Business Day and, if not, on
the next Business Day; or (iii) if delivered by hand, upon delivery, provided same is on a Business Day and, if not, on the next Business
Day.
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SECTION 9. CONSENT TO JURISDICTION; SERVICE OF PROCESS AND VENUE . ANY LEGAL ACTION OR

PROCEEDING WITH RESPECT TO THIS GUARANTY OR ANY OTHER TRANSACTION DOCUMENT MAY BE BROUGHT IN
THE COURTS OF THE STATE OF NEW YORK IN THE COUNTY OF NEW YORK OR OF THE UNITED STATES DISTRICT
COURT FOR THE SOUTHERN DISTRICT OF NEW YORK, AND, BY EXECUTION AND DELIVERY OF THIS AGREEMENT,
EACH GUARANTOR HEREBY IRREVOCABLY ACCEPTS IN RESPECT OF ITS PROPERTY, GENERALLY AND
UNCONDITIONALLY, THE JURISDICTION OF THE AFORESAID COURTS. NOTHING HEREIN SHALL AFFECT THE RIGHT
OF THE BUYERS TO SERVICE OF PROCESS IN ANY OTHER MANNER PERMITTED BY LAW OR TO COMMENCE LEGAL
PROCEEDINGS OR OTHERWISE PROCEED AGAINST EACH GUARANTOR IN ANY OTHER JURISDICTION. ANY
GUARANTOR HEREBY EXPRESSLY AND IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY LAW, ANY
OBJECTION WHICH IT MAY NOW OR HEREAFTER HAVE TO THE JURISDICTION OR LAYING OF VENUE OF ANY SUCH
LITIGATION BROUGHT IN ANY SUCH COURT REFERRED TO ABOVE AND ANY CLAIM THAT ANY SUCH LITIGATION
HAS BEEN BROUGHT IN AN INCONVENIENT FORUM. TO THE EXTENT THAT ANY GUARANTOR HAS OR HEREAFTER
MAY ACQUIRE ANY IMMUNITY FROM JURISDICTION OF ANY COURT OR FROM ANY LEGAL PROCESS (WHETHER
THROUGH SERVICE OR NOTICE, ATTACHMENT PRIOR TO JUDGMENT, ATTACHMENT IN AID OF EXECUTION OR
OTHERWISE) WITH RESPECT TO ITSELF OR ITS PROPERTY, EACH GUARANTOR HEREBY IRREVOCABLY WAIVES SUCH
IMMUNITY IN RESPECT OF ITS OBLIGATIONS UNDER THIS GUARANTY AND THE OTHER TRANSACTION DOCUMENTS.

 
SECTION 10. WAIVER OF JURY TRIAL, ETC . EACH GUARANTOR HEREBY WAIVES ANY RIGHT TO A

TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM CONCERNING ANY RIGHTS UNDER THIS
GUARANTY OR THE OTHER TRANSACTION DOCUMENTS, OR UNDER ANY AMENDMENT, WAIVER, CONSENT,
INSTRUMENT, DOCUMENT OR OTHER AGREEMENT DELIVERED OR WHICH IN THE FUTURE MAY BE DELIVERED IN
CONNECTION HEREWITH OR THEREWITH, OR ARISING FROM ANY FINANCING RELATIONSHIP EXISTING IN
CONNECTION WITH THIS GUARANTY OR THE OTHER TRANSACTION DOCUMENTS, AND AGREES THAT ANY SUCH
ACTION, PROCEEDING OR COUNTERCLAIM SHALL BE TRIED BEFORE A COURT AND NOT BEFORE A JURY. EACH
GUARANTOR CERTIFIES THAT NO OFFICER, REPRESENTATIVE, AGENT OR ATTORNEY OF ANY BUYER HAS
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT ANY BUYER WOULD NOT, IN THE EVENT OF ANY ACTION,
PROCEEDING OR COUNTERCLAIM, SEEK TO ENFORCE THE FOREGOING WAIVERS. EACH GUARANTOR HEREBY
ACKNOWLEDGES THAT THIS PROVISION IS A MATERIAL INDUCEMENT FOR THE BUYERS ENTERING INTO THE OTHER
TRANSACTION DOCUMENTS.

  
SECTION 11. Taxes.
 
(a) All payments made by any Guarantor hereunder or under any other Transaction Document shall be made in

accordance with the terms of the respective Transaction Document and shall be made without set-off, counterclaim, deduction or other
defense. All such payments shall be made free and clear of and without deduction for any present or future taxes, levies, imposts,
deductions, charges or withholdings, and all liabilities with respect thereto, excluding taxes imposed on the net income of any Buyer by the
jurisdiction in which such Buyer is organized or where it has its principal lending office (all such nonexcluded taxes, levies, imposts,
deductions, charges, withholdings and liabilities, collectively or individually, “Taxes”). If any Guarantor shall be required to deduct or to
withhold any Taxes from or in respect of any amount payable hereunder or under any other Transaction Document:

 
(i) the amount so payable shall be increased to the extent necessary so that after making all required deductions and

withholdings (including Taxes on amounts payable to any Buyer pursuant to this sentence) each Buyer receives an amount equal to the sum
it would have received had no such deduction or withholding been made,
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(ii) such Guarantor shall make such deduction or withholding,
 
(iii) such Guarantor shall pay the full amount deducted or withheld to the relevant taxation authority in

accordance with applicable law, and
 
(iv) as promptly as possible thereafter, such Guarantor shall send the Buyers an official receipt (or, if an official

receipt is not available, such other documentation as shall be satisfactory to the Buyers, as the case may be) showing payment.  In addition,
each Guarantor agrees to pay any present or future stamp or documentary taxes or any other excise or property taxes, charges or similar
levies that arise from any payment made hereunder or from the execution, delivery, registration or enforcement of, or otherwise with
respect to, this Agreement or any other Transaction Document (collectively, “Other Taxes”).

 
(b) Each Guarantor hereby indemnifies and agrees to hold the Collateral Agent and each Buyer (each an “Indemnified

Party”) harmless from and against Taxes or Other Taxes (including, without limitation, any Taxes or Other Taxes imposed by any
jurisdiction on amounts payable under this Section 11) paid by any Indemnified Party  as a result of any payment made hereunder or from
the execution, delivery, registration or enforcement of, or otherwise with respect to, this Agreement or any other Transaction Document,
and any liability (including penalties, interest and expenses for nonpayment, late payment or otherwise) arising therefrom or with respect
thereto, whether or not such Taxes or Other Taxes were correctly or legally asserted.  This indemnification shall be paid within thirty (30)
days from the date on which such Buyer makes written demand therefor, which demand shall identify the nature and amount of such Taxes
or Other Taxes.

 
(c) If any Guarantor fails to perform any of its obligations under this Section 11, such Guarantor shall indemnify the

Collateral Agent and each Buyer for any taxes, interest or penalties that may become payable as a result of any such failure. The obligations
of the Guarantors under this Section 11 shall survive the termination of this Guaranty and the payment of the Obligations and all other
amounts payable hereunder.

 
SECTION 12. Miscellaneous.
 
(a) Each Guarantor will make each payment hereunder in lawful money of the United States of America and in

immediately available funds to each Buyer, at such address specified by such Buyer from time to time by notice to the Guarantors.
 
(b) No amendment or waiver of any provision of this Guaranty and no consent to any departure by any Guarantor

therefrom shall in any event be effective unless the same shall be in writing and signed by each Guarantor and each Buyer, and then such
waiver or consent shall be effective only in the specific instance and for the specific purpose for which given.
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(c) No failure on the part of the Collateral Agent or any Buyer to exercise, and no delay in exercising, any right hereunder

or under any other Transaction Document shall operate as a waiver thereof, nor shall any single or partial exercise of any right hereunder or
under any Transaction Document preclude any other or further exercise thereof or the exercise of any other right. The rights and remedies
of the Collateral Agent and the Buyers provided herein and in the other Transaction Documents are cumulative and are in addition to, and
not exclusive of, any rights or remedies provided by law. The rights of the Collateral Agent and the Buyers under any Transaction
Document against any party thereto are not conditional or contingent on any attempt by the Collateral Agent or any Buyer to exercise any of
their respective rights under any other Transaction Document against such party or against any other Person.

 
(d) Any provision of this Guaranty that is prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be

ineffective to the extent of such prohibition or unenforceability without invalidating the remaining portions hereof or affecting the validity
or enforceability of such provision in any other jurisdiction.

 
(e) This Guaranty shall (i) be binding on each Guarantor and its respective successors and assigns, and (ii) inure, together

with all rights and remedies of the Collateral Agent and the Buyers hereunder, to the benefit of the Collateral Agent and the Buyers and
their respective successors, transferees and assigns. Without limiting the generality of clause (ii) of the immediately preceding sentence, the
Collateral Agent and any Buyer may assign or otherwise transfer its rights and obligations under the Securities Purchase Agreement or any
other Transaction Document to any other Person in accordance with the terms thereof, and such other Person shall thereupon become
vested with all of the benefits in respect thereof granted to the Collateral Agent or such Buyer, as the case may be, herein or otherwise.
None of the rights or obligations of any Guarantor hereunder may be assigned or otherwise transferred without the prior written consent of
each Buyer.

 
(f) This Guaranty reflects the entire understanding of the transaction contemplated hereby and shall not be contradicted or

qualified by any other agreement, oral or written, entered into before the date hereof.
 
(g) Section headings herein are included for convenience of reference only and shall not constitute a part of this

Agreement for any other purpose.
 
(h) This Guaranty may be executed by each party hereto on a separate counterpart, each of which when so executed and

delivered shall be an original, but all of which together shall constitute one agreement. Delivery of an executed counterpart by facsimile or
other method of electronic transmission shall be equally effective as delivery of an original executed counterpart.

 
(i) THIS GUARANTY SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAW OF

THE STATE OF NEW YORK APPLICABLE TO CONTRACTS MADE AND TO BE PERFORMED THEREIN WITHOUT REGARD
TO CONFLICT OF LAW PRINCIPLES.

 
[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, each Guarantor has caused this Guaranty to be executed by its respective duly authorized

officer, as of the date first above written.
 

 WORKHORSE TECHNOLOGIES INC., an Ohio
corporation

  
 By:                                  
 Name:  
 Title:  
   
 Address for Notices:
 100 Commerce Drive
 Loveland, Ohio 45140
 Facsimile:  
   
 SUREFLY, INC., a Delaware corporation
   
 By:               
 Name:  
 Title:  
   
 Address for Notices:
 100 Commerce Drive  
 Loveland, Ohio 45140  
 Facsimile:  

 
Guaranty

 

 



Exhibit 10.5
 

BILL OF SALE AND ASSIGNMENT
 

This Bill of Sale and Assignment (this “Bill of Sale”) dated December 26, 2017 is executed and delivered by Workhorse
Technologies Inc., an Ohio corporation (the “Transferor”), to Surefly, Inc., a Delaware corporation (the “Transferee”).

 
WHEREAS, the Transferor is the owner of all rights, title and interest in the assets listed on Schedule A  attached hereto

(collectively, the “Transferred Assets”); and
 
WHEREAS, the Transferor desires to transfer all of its rights, title and interest in the Transferred Assets to the Transferee.
 
NOW, THEREFORE, the hereto, intending to be legally bound, agree as follows:
 
1. The Transferor hereby sells, transfers, conveys, assigns and delivers to the Transferee, its successors and assigns, to have and to

hold forever, all right, title and interest in, to and under all of the Transferred Assets.
 
2. The Transferor hereby covenants and agrees that it will, at the request of the Transferee and without further consideration,

execute and deliver, and will cause its employees to execute and deliver, such other instruments of sale, transfer, conveyance and
assignment, and take such other action, as may reasonably be necessary to more effectively sell, transfer, convey, assign and deliver to, and
vest in, the Transferee, its successors and assigns, good, clear, record and marketable title to the Transferred Assets hereby sold, transferred,
conveyed, assigned and delivered, or intended so to be, and to put the Transferee in actual possession and operating control thereof, to assist
the Transferee in exercising all rights with respect thereto and to carry out the purpose and intent of the Agreement.

 
3.The Transferor does hereby irrevocably constitute and appoint the Transferee, its successors and assigns, its true and lawful

attorney, with full power of substitution, in its name or otherwise, and on behalf of the Transferor, or for its own use, to claim, demand,
collect and receive at any time and from time to time any and all of the Transferred Assets, and to prosecute the same at law or in equity
and, upon discharge thereof, to complete, execute and deliver any and all necessary instruments of satisfaction and release.

 
4. The Transferor hereby authorizes and requests the competent authorities whose duty is to register trademarks, patents,

intellectual property and/or industrial property protection on applications included in the Transferred Assets, if any, to issue the same to the
Transferee, its successors, legal representatives and assigns, in accordance with the terms of this Bill of Sale.

 
5. This Bill of Sale shall be binding upon and inure to the benefit of the parties hereto and their respective successors, legal

representatives and assigns. This Bill of Sale and any claim, controversy, dispute or cause of action (whether in contract, tort or otherwise)
based upon, arising out of or relating to this Bill of Sale shall be governed by and construed in accordance with the internal laws of the
State of Delaware applicable to agreements made and to be performed entirely within the State of Delaware, without regard to the conflicts
of laws principles thereof. This Bill of Sale may be executed in any number of counterparts each of which when so executed shall be
deemed to be an original and all of which taken together shall constitute one and the same agreement.

 
(Signature Page Follows)

 

 



 

 
IN WITNESS WHEREOF, the Transferor and the Transferee have caused this instrument to be duly executed under seal as of and

on the date first above written.
 
 TRANSFEROR:
  
 WORKHORSE TECHNOLOGIES INC.
   
 By: /s/ Stephen S. Burns
 Name: Stephen S. Burns
 Title: Chief Executive Officer
 
ACCEPTED:  
  
TRANSFEREE:  
  
SUREFLY, INC.  
   
By: /s/ Duane Hughes  
Name: Duane Hughes  
Title: Interim Chief Executive Officer  
 
 
 

[Signature Page to Bill of Sale]
 

 



 

 Schedule A

Transferred Assets 

Spinco - Workhorse SureFly
Asset List – December 15, 2017 

1. Employee List – names and titles

Employee Name Title
Arkus, Alan Mechanical Engineer
Bennett, Jeffrey E Project Manager, Engineer
Bokeno, Elliot T Mechanical Engineer
Bort, Thadeous Chief SW Engineer
Burns, Brittney Sales
Carlton, Zachary M AE Masters
Conners, Patrick J FAA Specialist; Test Pilot
Jantzen, Jantzen Intrumentation Engineer
Kurdi, Ed (Ayed) Electrical Techician
Ratajzyak, Jay SW Engineer
Roth, Thomas Intern/Co-op
Wei, Wei PhD Aerospace Engineer
Wilson, Scott Telemtery Specialist

 2. Hardware and Software 

a. Computer Hardware – Laptops, Towers and Printers

Make Model Serial Number Form
Acer Aspire F15 NXGD7AA006703258FD7600 Laptop
Acer GX-785 DG883AA004703030F53000 Tower
Dell XPS 8VNQRF2 Laptop
Dell Lattitude E7450 G5THT3T Laptop
HP Envy 17t-u100 5CG7374SHT Laptop
Dell Percision 3520 FS9S8H2 Laptop
Dell Percision Tower 3620 G7DBHK2 Tower
Dell XPS 6SVHSF2 Laptop
MSI 7RDX K1706N0063493 Laptop
Lenovo Thinkpad T470 (in repair) Laptop
HP Compaq 8200 MXL24011PO Tower
Dell DCDO FGPF2G1 Tower
Dell Precision M3800 73N2F72 Laptop
Lenovo N580 CB22020008 Laptop
Dell P57G GBCVC82 Laptop
Dell Precision M6700 FKLTJV1 Laptop
MakerBot Replicator R50026193 Printer

 b. Software 

Software Version
Solidworks Premium 2017

Solidworks Flow Simulator  
Solidworks Simulation  

Daisy Lab 14 (2016)
Appcelerator 4.1
Real Flight Simulator RF 8
MatLab 2017b

MatLab Simulink  
MatLab Toolbox: SysID  

MatLab Toolbox: Instrument Control  
 

 



 

 
c. Carbon Fiber Molds and Bucks 

i. SureFly #1 Mold – can make additional 50 - 100 SureFly’s 

 
 

ii. Bucks – are used to produce additional molds 

 
d. Test Stands 

i. Steel Mule 

ii. Instrumented Thrust Test Stand 

 
 

 



 

 
iii. Prop and Roof Test Fixture – for testing the prop arm and roof structure

 

 
 

iv. Engine Generator Test Stand
 

3. SureFly #1
 

 a. SureFly’s stated design goal is to be the safest, easiest to fly and most cost-effective helicopter available. Like any modern
flying machine, SureFly is composed of 3 primary systems, all of which have been designed from the ground up to achieve
the project goals. For simplicity and safety, the SureFly team chose not to include any transitional wing elements in its
version 1.0 design. The resulting design incorporates 4 fixed prop arms that support the fuselage. To keep weight to a
minimum, the entire fuselage and adjoining prop arms are custom designed and made of carbon fiber. The engineering team
and outside consultants that designed and built the craft focus on keeping the overall weight to a minimum, while still
maintaining a strong and long-lasting craft. Our ten years of experience building custom battery packs and our millions of
miles on our UPS trucks have given Workhorse a unique advantage in developing a powertrain for an electric VTOL
machine. We have detailed knowledge of how battery packs change with age, with temperature extremes and under heavy
load. That deep understanding propelled us to design a hybrid drivetrain for SureFly, it utilizes a fossil fuel based generator
coupled with a custom lithium battery back to supply the electricity to the 8 electric motors that are directly coupled to the
carbon fiber propellers.

   
   

 
4. Patent Request Materials – 2 files Attached

 
a. Filename = AMPI 26 final drarwings.PDF

 
b. Filename = Prov Appl.pdf

 
 Title: AUXILIARY POWER SYSTEM FOR ROTORCRAFT WITH FOLDING
 PROPELLER ARMS AND CRUMPLE ZONE LANDING GEAR
 

 



 

 
Workhorse Group, Inc.
Surefly Tangible Assets
December 21, 2017
b:/Accounting:/Projects:/Surefly:/Surefly Historical
 
Full Use        
 

Asset  Asset Description  
Surefly
Usage   Acq Cost   FA Register

1 Furniture/Fixtures  Office Furniture   100%  8818   
2 Furniture/Fixtures  Television   100% $ 130   
3 Furniture/Fixtures  Desktop Computer   100%      
4 Fixture  Ocular left Delux System   100%      
5 Mold  Surefly Buck/plug for mold   100%      
6 Furniture/Fixtures  Mobile Protective Walls (4)   100%      
7 Inventory  Original Rotor Arms (6)   100%      
8 Vehicle  Trailer   100%     Yes
9 Furniture/Fixtures  Test Rig (Donkey)   100%      
10 Inventory  Battery Pack w/ Conjunction Box & Charging station   100%      
11 Furniture/Fixtures  Thrust Stand   100%      
12 Furniture/Fixtures  Weights for Calibration   100%      
13 Furniture/Fixtures  Mock Surefly Top for Air Testing   100%      
14 Inventory  Engine Component   100%      
15 Inventory  Battery Pack 850V (inside Test Surefly)   100%      
16 Inventory  Battery Management System (BMS) (Inside Surefly)   100%      
17 Inventory  High Voltage Junction Box (Inside Surefly)   100%      
18 Inventory  Carbaon Fiber Racing Seats (2) (Inside Surefly)   100%      
19 Inventory  Joystick (Inside Surefly)   100%      
20 Inventory  

Parker Touch Screen Monitor (inside Surefly)
  100%      

21 Inventory  Fuse Panel (inside Surefly)   100%      
22 Inventory  Pintot 2 Air Pressure Gauge (under Surefly)   100%      
23 Inventory  Arms (4)   100%      
24 Inventory  Propellors (8) (ontop of Surefly)   100%      
25 Inventory  Propellors (7)   100%      
26 Inventory  Propellors 75” (8)   100%      
27 Inventory  Emrax Air Cool Motors (12)   100%      
28 Inventory  Emrax Water Cooler Motors (2)   100%      
29 Inventory  Rinehart Inverters (10)   100%      
30 Inventory  Coolant system   100%      
31 Furniture/Fixtures  Video Camera for Testing Videos (3)   100%      
32 Furniture/Fixtures  Testing Station Desktop PC   100%      
33 Furniture/Fixtures  Testing Station Analogue Signal   100%      
34 Furniture/Fixtures  Testing Station DC Signal (12)   100%      
35 Furniture/Fixtures  Testing Station Stream Gauge Completion mod (9)   100%      
36 Furniture/Fixtures  Testing StationPower Supply   100%      
37 Inventory  EDN Charger   100%      
38 Inventory  Orion Battery Management System (3)   100%      
39 Tools  Toolboxes w Tools (2)   100%      
40 Tools  Welder   100%     Yes
41 Tools  Proforma Scales   100%      
42 Tools  Foam Blocks   100%      
43 Tools  Battery Pack   100%      
44 Furniture/Fixtures  Inventory Shelving   100%      
 
 
 
 



Exhibit 99.1
 

 
 

Workhorse Group Announces Intention to Spin Off SureFly Business
 

· Workhorse to Receive Approximately $5 Million in Proceeds Through Note Purchase Agreement
· New Company SureFly, Inc. Commands $33 Million Pre-Money Valuation
· Spin Off Ensures Focus and Increases Financial Outlook for Workhorse’s Core Business and Creates Additional Long-Term

Opportunities for SureFly
 
CINCINNATI, December 27, 2017 – Workhorse Group Inc. (NASDAQ: WKHS ), an American technology company focused on
providing sustainable and cost-effective electric mobility solutions to the transportation sector, has announced its intention to spin off its
aviation division, which includes its SureFlyTM personal helicopter, into a separate publicly traded company named SureFly, Inc.
 
SureFly, Inc. will encompass all SureFly aerial technology and expertise, including property related to the personal helicopter, but it will
not own the assets related to the package express-related HorseFlyTM drone, which will be retained by Workhorse. Workhorse expects to
grant SureFly, Inc. a royalty-free, perpetual license to utilize the HorseFly drone except with respect to deliveries implemented from a
ground-based vehicle focused on package express. At the time of the spin off, Workhorse expects to enter into a transition services
agreement with SureFly, Inc. to provide certain engineering and accounting services not anticipated to be provided immediately by
employees of Surefly, Inc.
 
Surefly, Inc. is currently an indirect wholly owned subsidiary of Workhorse. In conjunction with the overall spin-off plan, Workhorse
expects to retain a portion of Surefly, Inc. common stock and will distribute a portion of such common stock pursuant to a dividend to
existing Workhorse shareholders. Third party investors, bringing new capital, will likely constitute the balance of the ownership of Surefly,
Inc.
 
In connection with the anticipated spin off, Workhorse entered into a note purchase agreement with a group of existing, U.S.-based
Workhorse investors. Under the terms of the note purchase agreement, Workhorse will issue notes with an aggregate principal amount of
$5.75 million at a purchase price equal to $5 million. The notes are non-convertible, but are expected to be exchanged, ultimately, into new
convertible preferred stock, and warrants to purchase shares of common stock of SureFly, Inc. The preferred stock will be convertible into
shares of SureFly, Inc. common stock based on a pre-money valuation of approximately $33 million. The warrants will be exercisable into
a number of shares of common stock equal to 30% of the shares issuable upon conversion of the convertible preferred stock and have an
exercise price equal to 125% of the conversion price on the convertible preferred stock.
 
“This agreement provides Workhorse with additional capital to bolster our balance sheet and, once the spin off is complete, will enable us
to focus all of our resources on our core automotive business,” said company CEO Steve Burns. “SureFly has been one of the most exciting
products we've ever developed and reflects the best representation of the versatility of our innovative platform technologies. And while this
new business will likely command a meaningful valuation, we believe the decision to spin off SureFly into a separate entity will better
facilitate the long-term growth of both companies. We have improved the operational focus and financial outlook for Workhorse’s core
business while creating new opportunities for our SureFly business. This financing transaction is just the first step in the anticipated spin
off process and furthers our long-standing goal of maximizing value for our shareholders.”
 

 



 
The anticipated spin off transaction will be subject to the receipt of regulatory approvals, the execution of inter-company agreements,
arrangement of adequate debt and equity financing, the effectiveness of a registration statement, final approval by Workhorse’s board of
directors, and other customary conditions. The spin off will not require a shareholder vote and is expected to be completed by the end of
2018, but there can be no assurance regarding the ultimate timing of the spin off or that the spin off will ultimately occur.
 
All of the anticipated spin off activities will be completed pursuant to regulations formulated by the Securities and Exchange Commission
and will include the filing of a Form 10 registration statement. For additional details, please reference the Form 8-K filed with the U.S.
Securities and Exchange Commission on December 27, 2017, which is available here.
 
This announcement is for informational purposes only and is neither an offer to sell nor the solicitation of an offer to buy any securities or a
recommendation as to whether investors should purchase securities of SureFly, Inc. or Workhorse.
 
About SureFly
SureFly re-invents the helicopter, making it safer, easier to fly and much more affordable than a conventional helicopter. Like a drone, its
redundant design includes four propeller arms, two fixed contra-rotating propellers on each arm; and a backup lithium battery pack to drive
the electric motors in the event of engine failure.
 
SureFly’s hybrid design leverages Workhorse’s battery pack, management systems and controls utilized in its currently commercialized
range-extended battery electric road vehicles. It features a gas combustion engine generating electricity and a parallel battery pack offering
a redundant backup power source, eliminating the need for long battery charging periods between flights. Pilots who have seen the SureFly
like the easy-to-pilot design, as the aircraft is piloted by joystick in a similar fashion to flying a drone. The SureFly is expected to carry pilot
and passenger or cargo up to 70 miles. After a quick refill, SureFly is ready for the next hop.
 
Early models will be pilot-operated. Future models will be capable of autonomous flight, with payloads of up to 400 pounds. Anticipated
markets for the SureFly are precision agriculture, emergency responders, city commuters and military. The company is working toward full
certification of the vehicle in late 2019.
 
About Workhorse Group Inc.
Workhorse is a technology company focused on providing electric mobility solutions to the transportation sector. As an American original
equipment manufacturer, we design and build high performance battery-electric vehicles including trucks and aircraft. We also develop
cloud-based, real-time telematics performance monitoring systems that are fully integrated with our vehicles and enable fleet operators to
optimize energy and route efficiency. All Workhorse vehicles are designed to make the movement of people and goods more efficient and
less harmful to the environment. For additional information, visit www.workhorse.com.
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Forward-Looking Statements
This press release includes forward-looking statements. These statements are made under the "safe harbor" provisions of the U.S. Private
Securities Litigation Reform Act of 1995. These statements may be identified by words such as "believes," "expects," "anticipates,"
"estimates," "projects," "intends," "should," "seeks," "future," "continue," or the negative of such terms, or other comparable terminology.
Forward-looking statements are statements that are not historical facts. Such forward-looking statements are subject to risks and
uncertainties, which could cause actual results to differ materially from the forward-looking statements contained herein. Factors that
could cause actual results to differ materially include, but are not limited to: our limited operations and need to expand in the near future to
fulfill product orders; risks associated with obtaining orders and executing upon such orders; the ability to protect our intellectual
property; the potential lack of market acceptance of our products; potential competition; our inability to retain key members of our
management team; our inability to raise additional capital to fund our operations and business plan; our inability to maintain our listing of
our securities on the Nasdaq Capital Market; our ability to continue as a going concern; our liquidity and other risks and uncertainties
and other factors discussed from time to time in our filings with the Securities and Exchange Commission ("SEC"), including our annual
report on Form 10-K filed with the SEC. Workhorse expressly disclaims any obligation to publicly update any forward-looking statements
contained herein, whether as a result of new information, future events or otherwise, except as required by law.
 
Investor Relations Contact:
 
Matt Glover and Tom Colton
Liolios Group, Inc.
949-574-3860
WKHS@liolios.com
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